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QUESTIONS PRESENTED | 

The questions presented in this appeal are as follows: j 

1. Whether appellee, who by his language and conduct 
treated certain personal property as belonging to some¬ 
one else, is estopped to assert title to such property in 
himself where, by reason of such claim of title, loss or in¬ 
jury would result to appellant, who, in his official capacity, 
acted upon such language and conduct of appellee. 

2. Whether the lower court erred in finding that appellee 
was the owner of certain personal property distrained and 
held for sale to satisfy certain delinquent District of Co¬ 
lumbia personal property taxes. 

3. Whether the lower court, having concluded as a mattep 
of law, that the taxes in question “were reasonably, if 
not legally, tendered” by appellee to appellant, erred in 
holding that appellee tendered payment of the taxes in¬ 
volved. 

4. Whether the lower court erred in not including in its 
judgment the requirement that appellee pay all costs and 
expenses incident to the distraint and scheduled sales of 
property to satisfy delinquent taxes as well as taxes upori 
the property. 
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v. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

• . • * 

The complaint was filed in the United States District 
Court for the District of Columbia on May 26, 1950 (App. 
37). The judgment of the lower court was entered bn 
July 31, 1950 (App. 46). Notice of appeal was filed on 
August 9, 1950 (App. 47). This Court has jurisdiction 
under Title 28, U. S. Code, (revised) Sec. 1291. 
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STATUTES INVOLVED 

The following statutes are involved: 

The Act of July 1, 1902, 32 Stat. 617, ch. 1352, § 6 (Sec. 
47-1203, D. C. Code, 1940): 

“Every person * • # in said District liable to 
taxation hereunder, and every * * * trustee hold¬ 
ing personal property in trust liable to taxation 
hereunder, shall * * * fill out the proper blanks 
in said schedule with a full and true statement 

• • * and thereupon said board of personal-tax 
appraisers, or any one of the members thereof, 
shall assess said property at its fair cash value 

• • •: Provided, That if any person, • # • trustee 
shall fail to make and deliver to the assessor or one 
of the said appraisers, • • • the schedule of his 

• • • said personal property, owned, held in trust, 
or otherwise, • • • then said board of personal- 
tax appraisers * * * shall without delay, from the 
best information they can procure, make an assess¬ 
ment against such person, * * * or trustee, • * 

The Act of August 17, 1937, 50 Stat. 673, ch. 690, Title 
I, § 2 (Sec. 47-1402, D. C. Code, 1940): 

“* * * and if the said taxes, with interest and 
•penalties thereon, and the costs and expenses 
which shall have accrued thereon, shall not be paid 
before the date fixed for such sale, * • • the col¬ 
lector shall proceed to sell at public auction such 
property or interest therein or so much thereof 
as may be needed to pay such taxes, interest, pen¬ 
alties, and accrued costs and expenses of such dis¬ 
traint and sale. ,, 

District of Columbia Revenue Act of 1947, 61 Stat. 335, 
ch. 258, Art. I, Title m, § 2 (Sec. 47-1557a, D. C. Code, 
1940, Supp. VII) defining the words “gross income ,, , the 
applicable portions of which are: 



3 


“The words ‘gross income * include gains, prof¬ 
its, and income derived from salaries, wages, or 
compensation for personal services of whatever 
kind and in whatever form paid * * *”. 

STATEMENT OF THE CASE 


On May 11, 1950, appellant, the Collector of Taxes for 
the District of Columbia, (hereinafter called “the Collec¬ 
tor”) distrained and seized certain personal property in 
the possession of the Union Storage and Transfer Com|- 
pany, (hereinafter referred to as “the company”) 82)3 
20th Street, Northwest, Washington, D. C., for sale to 
satisfy delinquent and unpaid District of Columbia personal 
property taxes which had been assessed against John 3^. 
and Anna T. Keleher for the tax years 1948 and 1949, in 
the amount of Nine Hundred Ninety-Eight Dollars and 
Seventy Cents ($998.70) and against Anna T. Keleher fot 
the tax year 1950 in the amount of Six Hundred Thirty 
($630.00) Dollars (App. 63-65). At the time of the seizure 
there were in storage with the company certain furniture 
and household effects which had been removed from apart¬ 
ment 318 Woodley Park Towers, the place of abode of 
Mrs. Anna T. Keleher until her eviction therefrom on May 
9, 1950 (App. 45). On that day, during the course of the 
eviction appellee (hereinafter called “Laughlin”) tele¬ 
phoned officials of the company and informed them that 
“Mrs. Keleher’s goods” were being placed on the pave¬ 
ment by the United States Marshall and requested that 
the company place the goods in storage (App. 12, 16, 17, 
18). Laughlin specifically instructed a Mr. Diamond, as¬ 
sistant manager of the company, that the goods should b? 
stored in the name of Mrs. Anna T. Keleher, (App. 15, 1C, 
17, 18) and accordingly the goods were carried on the 
company’s records in that name (App. 16, 63). 

Subsequently, at the request of the Collector and by 
the authority of the Commissioners of the District of Co- 
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lumbia, there was printed and published in a local news¬ 
paper on May 22, 23 and 24, 1950, a notice that the prop¬ 
erty seized as aforesaid and “owned by John B. and/or 
Anna T. Keleher ” would be sold [“subject to any unsatisfied 
lawful liens and mortgages existing at the time of the seiz¬ 
ure”] at public auction by Adam A. Weschler & Son, Inc., 
auctioneers, on the premises 905 E Street, Northwest, 
Washington, D. C., at 10 A. M. on the first day of June, 
1950, to satisfy delinquent and unpaid personal property 
taxes due and owing the Government of the District of 
Columbia (App. 66). 

By letter to Laughlin, as attorney for Mrs. Anna T. Kele¬ 
her, dated May 23, 1950, the company notified him that it 
had been instructed by the collector to deliver the property 
of “your client, Mrs. Anna T. Keleher” to the auctioneer 
for sale (App. 61-62). The company had also previously 
notified Laughlin, as attorney for Mrs. Keleher, by letter 
dated May 12, 1950, of the distraint and seizure of the 
property by the Collector, and referred therein to the prop¬ 
erty as that of his client, Mrs. Keleher (App. 60). At 
no time prior to May 27, 1950, did Laughlin attempt to in¬ 
form the company that the property referred to belonged 
to him rather than to-his client, Mrs. Keleher (Tr. passim). 

By letter to the Collector dated May 24, 1950, Laughlin 
advised the Collector that he (Laughlin) was in receipt of 
information that the Collector had instructed the company 
“to deliver the furniture and personal effects of my client, 
Mrs. Anna.T. Keleher” to the auction rooms of Adam A. 
Weschler for sale to satisfy delinquent taxes; that some of 
the property did not belong to Mrs. Anna T. Keleher or 
John B. Keleher; that he (Laughlin) held two (2) “attor¬ 
neys liens one dated May 15, 1948, and one dated January 
17, 1949”, and that those “liens” were in the amount of 
$5,675.48. Laughlin requested to be advised whether or 
not the Collector was “going to recognize these liens” 
(App. 56-57). The Collector replied by letter dated May 
26, 1950, and stated that Laughlin’s letter of May 24, 1950, 
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was the first information submitted to his (the Collector’s) 
office to the effect that the property seized was not owned 
by the delinquent taxpayers; that the District of Columbia 
had on file in the United States District Court for the Dis¬ 
trict of Columbia tax liens (Certificate No. B-6241 filed on 
February 11, 1949, and Certificate No. 9606, filed on April 
6, 1950) covering the taxes involved; that official notice of 
the public auction to be held regarding the property in¬ 
volved, as published in “The Washington Daily News” on 
May 22, 23 and 24, 1950, specifically stated that the prop¬ 
erty would be sold subject to any unsatisfied lawful liens; 
that if Laughlin held such unsatisfied lawful liens which 
“precede” the District’s, complete information regarding 
those liens should be submitted to the Collector so that the 
auctioneer could disclose that information prior to the 
sale which was scheduled for June 1,1950 (App. 57-59). 

In response to the Collector’s letter of May 26, 1950, 
Laughlin, by letter dated June 1, 1950 (received by the 
Collector on June 2, 1950), submitted copies of “assign¬ 
ments” received by him from Mrs. Anna T. Keleher (App. 
59). These “assignments” were identified at the time of 
trial (App. 10,11) as an instrument designated as “Assign¬ 
ment of Bill of Sale”, dated May 15,1948 (App. 48-49), and 
an instrument designated as “Supplemental Assignment”, 
dated January 17, 1949 (App. 49). It was on the basis 
of these “assignments”, to which reference is made herein¬ 
after, that Laughlin asserted ownership of certain of the 
property distrained by the Collector on May 11, 1950, and 
which constituted the basis of his complaint for injunctive 
relief in the lower court (App. 37). 

At about noon on Saturday, May 27,1950, a non-business 
day for the Office of the Collector of Taxes, D. C. (App. 
20), Laughlin, being then at the office of the company (App. 
33), had a telephone conversation with the Collector, who 
was then at his home (App. 18). During the course of that 
conversation Laughlin inquired of the Collector if he would 
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accept Laughlin’s check in payment of the taxes. The Col¬ 
lector replied that he would accept Laughlin’s check, but 
that under the circumstances it would have to be a certified 
check inasmuch as he, the Collector, had no facilities avail¬ 
able on that day for accepting a personal check and could 
not release property which he had officially seized upon 
presentation of a personal check (App. 19, 30, 31). Laugh¬ 
lin thereupon suggested that the Collector go to his (the 
Collector’s) office and accept payment (App. 19, 24). This 
the Collector refused to do for the further reason that he 
had no evidence before him which would warrant his stop¬ 
ping the transfer of the property from the company’s ware¬ 
house to the auctioneer’s for subsequent sale (Tr. 125, 130, 
162). The Collector thereupon invited Laughlin to appear 
at the Office of the Collector of Taxes on the following 
Monday with a certified check at which time the matter 
could be settled (Tr. 130, 162). Laughlin testified that on 
that same occasion he had written two checks, each dated 
May 27, 1950, neither of which was certified (Tr. 153-155). 
One check was in the amount of Nine Hundred Ninety-Eight 
Dollars and Seventy Cents ($998.70), and the other was 
for Six Hundred Thirty ($630.00) Dollars (App. 50). Both 
checks were signed “James J. Laughlin, Atty.” (App. 50). 
Laughlin also testified that he showed these checks to a 
member of the auctioneer’s firm, to a Mr. Cayton, and to 
Mr. Diamond who were present at the time (Tr. 156). In 
response to an inquiry, the Collector stated that the auction¬ 
eer had no authority to accept payment of the taxes but had 
authority only to accept and sell the furniture at auction 
(App. 19, 31). Laughlin did not at any time prior to May 
27, 1950, make any attempt to pay the taxes involved (Tr. 
133; App. 29), and neither did he mail the checks to the 
Office of the Collector of Taxes, D. C., nor take them to the 
Collector’s office on the following Monday (App. 30). 

On May 26,1950, Laughlin filed a complaint in the lower 
court wherein he asked for the issuance of a temporary re- 
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straining order restraining and enjoining the Collector front 
proceeding with the sale of certain of the property dis¬ 
trained, the issuance of a preliminary injunction and a final 
and permanent injunction (App. 39). On that same day 
Laughlin served on the Collector notice that he would apf- 
pear before one of two judges in the lower court on that 
day for a preliminary restraining order; no application for 
such an order was filed (App. 67). 

Thereafter, on June 1, 1950, Laughlin filed in the lower 
court a motion for the appointment of a three-judge statu¬ 
tory court; a hearing was had on said motion on that same 
day, and on June 2, 1950, an order was entered denying 
said motion (App. 67). On the same date, June 1, 1950, 
Laughlin also filed a motion seeking to join one Ralph 
A. Weschler as a party defendant (App. 67). 

On June 1, 1950, Laughlin served a second notice on the 
Collector that on the same day, or. as soon thereafter as 
convenient, he would apply to the lower court for a tem¬ 
porary restraining order (App. 39, 40). No application 
for such an order was filed (App. 67). 

On June 15,1950, the Collector filed his answer to Laugh, 
lin’s complaint (App. 40,41). 

On June 21, 1950, there was entered an “Order Denying 
Motion for Temporary Restraining Order’’ (App. 42). 

Thereafter, the Collector again having advertised the 
property distrained as aforesaid for sale scheduled for 2 
p. m., July 6, 1950 (App. 44), Laughlin, on July 5, 1950, 
made application to the lower court for a temporary re¬ 
straining order (App. 42, 43). 

On July 7, 1950, the lower court entered an order enjoin¬ 
ing the Collector from proceeding with the sale which hacl 
been scheduled for July 6,1950, but declared that the order 
should become effective only on condition that Laughlin 
post a bond in the amount of Three Thousand ($3,000.00) 
Dollars for the purpose of indemnifying the Collector in 
case the restraining order was wrongfully issued (App. 43l 



8 


44). The bond was not posted (App. 27, 28). On the same 
day, the Collector filed a motion to advance the hearing of 
the case upon its merits (App. 68), and the case was set 
for trial on July 19, 1950. 

On July 19 and 20, 1950, a hearing was had in the lower 
court on Laughlin’s complaint for a permanent injunc- 
ton enjoining the Collector from selling the property dis¬ 
trained as aforesaid. The basis of Laughlin’s claim was 
that he was the owner of certain of the property distrained 
by virtue of the “assignments” referred to above (App. 
37). Upon oral motion of counsel for the Collector made 
at the beginning of the trial the name of Ralph A. Weschler 
was ordered stricken from the pleadings filed by Laughlin 
(Tr. 3, 4). 

The following evidence was adduced at the trial: 

The “assignments” referred to came into Laughlin’s 
possession as a result of an attorney-client relationship 
between Laughlin, as attorney, and Mrs. Anna T. Keleher. 
During the month of April, 1948, Mrs. Keleher contacted 
Laughlin with a view to having him represent her in cer¬ 
tain litigation of a domestic nature (App. 3,4). At the time 
Laughlin did not want to represent Mrs. Keleher because 
“she didn’t have any money, any cash” (App. 3). 

However, on May 15, 1948, Mrs. Keleher signed a paper 
designated as “Assignment of Bill of Sale” which pro¬ 
vided that “in recognition of [her] indebtedness to James 
J. Laughlin in the sum of Five Thousand ($5,000) dollars, 
for legal services performed and to be performed” she did 
thereby “transfer, assign, bargain, sell, deliver and set 
over for and in consideration of the services heretofore 
mentioned, any and all furniture, fixtures, utensils, appli¬ 
ances of every kind, character and description,” then owned 
and belonging to her and located in her apartment at 318 
Woodley Park Towers to him “absolutely”. This instru¬ 
ment excluded one marble statue of Aurora, Goddess of 
Dawn, together with pedestal (App. 49). 
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Subsequently, Mrs. Keleher signed a paper dated Janu¬ 
ary 17, 1949, and designated as “Supplemental Assign¬ 
ment” (App. 49). This instrument made reference to the 
paper dated May 15, 1948, and provided that for and in 
consideration of the sum of $675.48, the receipt whereof 
was thereby acknowledged, Mrs. Keleher did thereby 
“transfer and sell” to Laughlin the statue of Aurora, 
Goddess of Dawn, with pedestal, previously referred to in 
the instrument of May 15, 1948. 

Laughlin did not see the property involved until some¬ 
time subsequent to May 15, 1948, the date of the first “as¬ 
signment” (App. 8). Neither did he ever have an appraisal 
made as to its value but, relying upon the statements of 
Mrs. Keleher and others, was of the opinion that it was 
worth Ten Thousand ($10,000.00) Dollars (App. 8, 9). In 
making these inquiries as to the value of the property 
referred to in the instrument of May 15, 1948, Laughlin 
“wanted to arrive at something that would at least protect 
me [ Laughlin ] in the litigation that I was going to begin” 
(App. 13) [italics and parenthetical matter supplied]. Phy¬ 
sical possession of this property was not transferred to 
Laughlin but remained in Mrs. Keleher’s apartment, a|nd 
she continued to use it, without the payment to Laughlin 
of any rent for the use thereof, until the time of her final 
eviction from her apartment on May 9, 1950 (App. 9, 10, 
27; Tr. 52). Although Laughlin testified that the property 
was insured, he had never seen .the policy, did not take out 
the policy, and was not the beneficiary thereunder (App. 
27). 

Laughlin did not file any District of Columbia personal 
property tax returns either in 1948 or 1949 (App. 13, 14). 
The Board of Personal Tax Appraisers for the District of 
Columbia made assessments against Laughlin for thbse 


years on the property located in his home and his office, 
but did not include in those assessments the property which 
was the subject of the alleged assignments of May 15,1948, 
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and January 17, 1949, and located in Mrs. Keleher’s apart¬ 
ment at Woodley Park Towers, because it bad no informa¬ 
tion from Laughlin or anyone else that the property was 
owned by Laughlin (App. 14; Tr. 250-253). Laughlin made 
no effort to ascertain whether taxes on the property had 
been paid (App. 29). 

Prior to the execution of the “assignment” dated May 15, 
1948, Laughlin had not performed any legal services for 
Mrs. Keleher (App. 5). Thereafter, he represented Mrs. 
Keleher in four (4) actions in the lower court identified as 
Keleher v. Keleher, Civil Action No. 1296-47 (Tr. 32); Kele¬ 
her v. Blake (Civil Action No. 1478-48), (Tr. 24; App. 12); 
Keleher v. Ford, Civil Action No. 1848-48 (Tr. 33); Keleher 
v. Liebman, et cd., Civil Action No. 4524-49 (App. 5-6). He 
also handled other litigation for Mrs. Keleher (Tr. 62). 

The case of Keleher v. Keleher, supra, was a divorce ac¬ 
tion which had been conducted by other attorneys prior to 
the time Mrs. Keleher engaged Laughlin in April or May 
of 1948 (Tr. 7, 23). Apparently the first action taken by 
him in that case was on July 23, 1949, when he filed a mo¬ 
tion for an increase in maintenance (Tr. 31, 32; App. 53). 
That motion was supported by an affidavit of Mrs. Keleher 
which stated in part that she was without funds or means 
of support and had been required to pledge items of per¬ 
sonal property, “such as sterling silver” (App. 53). Laugh¬ 
lin offered no evidence that such sterling silverware was not 
part of the property referred to in the “assignment” of 
May 15, 1948 (Tr. passim). Upon the final disposition of 
the Keleher v. Keleher case, supra, in the lower court, 
Laughlin was awarded an attorney’s fee (App. 29-30). It 
was Laughlin’s testimony at the trial of this case, however, 
that the “assignment” of property referred to in the in¬ 
strument dated May 15, 1948, and valued by him at about 
Ten Thousand ($10,000.00) Dollars was principally in pay¬ 
ment for legal services performed in that case (App. 10), 
and that the subject of the “assignment” of January 17, 


1949, was in payment for legal services and “accrued 
costs” principally in that case (Tr. 51-52). He, however, 
did not file District of Columbia income tax returns and 
thus did not report to the District such income as having 
been received by him during either 1948 or 1949 (App. 11, 
12 ). 

' In the case of Keleher v. Liebman, et al, sujpra, Mrs. Kele- 
her sought damages for unlawful trespass, unlawful evic¬ 
tion and damage to “her furniture” [italics supplied] al¬ 
legedly sustained by her as a result of an eviction of part of 
said furniture from her Woodley Park Towers apartment 
in October, 1949 (App. 51-52; Tr. 70). The original com¬ 
plaint in that action, filed October 24, 1949, was subscribed, 
and sworn to by Mrs. Keleher, and also bore the signature 
of Laughlin [signed by his duly authorized agent] as at¬ 
torney for Mrs. Keleher (App. 6, 51). An amended com¬ 
plaint, filed April 14, 1950, bore the signature of Laughlin 
[signed by his duly authorized agent] as Mrs. Keleher’s at¬ 
torney (pp. 6, 54-55). Later, on June 15, 1950, in the same 
action, he filed a motion for leave to file a second amended 
complaint to which was attached a copy of that proposed 
amended complaint bearing the signature of Laughlin 
[signed by his duly authorized agent] as attorney (App. 7, 
55-56). In all those pleadings Mrs. Keleher sought a money 
judgment, inter alia, for alleged damage to the same prop¬ 
erty which was the subject of the so-called “assignment” 
of May 15, 1948 (App. 9). 

In spite of the allegations in such pleadings and other 
evidence heretobefore set forth to the contrary, the trial 
court concluded, as a matter of law, that the property taken 
from the apartment of Mrs. Anna T. Keleher, 318 Woodley 
Park Towers, on May 9, 1950, and stored in the warehouse 
of the company, and there distrained by the Collector on 
May 11, 1950, was Laughlin’s property from the time of 
the so-called “assignments” (App. 45). The court also 
concluded as a matter of law that the taxes due up to an<j 
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including May 27, 1950, were “reasonably, if not legally, 
tendered’’ by Laughlin to the Collector on that date and that 
acceptance thereof was refused by the latter (App. 46). 
The court, on August 1, 1950, entered a judgment perma¬ 
nently enjoining the Collector from disposing of the said 
property, provided Laughlin tendered to the Collector not 
later than August 10, 1950, a certified check in the amount 
of One Thousand Nine Hundred Sixty-Five Dollars and 
Forty-Seven Cents ($1,965.47), “the amount of taxes, pen¬ 
alties and costs assessed against Anna T. Keleher and John 
B. Keleher as of May 25, 1950, as taxes and costs of the 
distress proceedings that accrued up to and including May 
27, 1950” (App. 46, 47). On August 10, 1950, Laughlin 
offered to counsel for the Collector in the presence of 
the lower court a certified check in the amount of One 
Thousand Nine Hundred Sixty-Five Dollars and Forty- 
Seven Cents ($1,965.47); that check, however, was refused 
by counsel for the Collector because the Collector had previ¬ 
ously, on August 9,1950, noted this appeal (App. 48). 

STATEMENT OF POINTS 

1. Laughlin, for all practical and legal purposes, treated 
the property involved as belonging to Anna T. Keleher, his 
client, until after appellant, Collector of Taxes, D. C., had 
seized such property for the purpose of sale to satisfy 
delinquent taxes which had been assessed on such property. 
The Collector had the legal right to rely upon such conduct 
of Laughlin in seizing the property under the belief that 
Anna T. Keleher was the owner thereof, and Laughlin was, 
therefore, estopped to deny that Anna T. Keleher was the 
owner of such property at the time of its seizure. 

2. The lower court erred in concluding, as a matter of 
law, that the personal property in question, stored in the 
name of Anna T. Keleher and seized by the Collector, 
through distraint proceedings, for the purpose of sale to 


satisfy delinquent District personal property taxes assessed 
on such property against Anna T. Keleher and John B| 
Keleher, was, at the time of such seizure, the property o 
Laughlin. 

3. The lower court erred in not concluding that Laughlin 

did not, at any time prior to the entry of the judgment 
herein, make any legal tender of the taxes, interest 
penalties, and the costs and expenses of distraint proceed¬ 
ings. . 

4. The lower court erred in failing to conclude that 
the Collector is without authority, after distraint, to stop 
the sale of, and return, property distrained except upon 
payment of District of Columbia taxes due thereon, plujs 
interest, penalties, and costs and expenses which have ac 
crued thereon until such taxes are paid. 

5. The lower court in failing to conclude that, since 
no legal tender of payment of the taxes involved was made, 
interest, penalties, and costs and expenses of distraint pro 
ceedings continued to accrue until such time as such taxes, 
interest, penalties, and costs and expenses were paid. 

SUMMARY OF ARGUMENT 


Laughlin, having treated the property in question as belonging 
to another person, both in his official capacity as a member of 
the bar of the lower court and otherwise, is estopped to assert title 
to such property in himself since the record does not disclose 
that any assignments or reassignments of such property were 
made to him subsequent to such representations. Equity demands 
that those who seek equity must first do equity. The Collector, 
who, in his official capacity acting, as he had the right to do, 
upon the language and conduct of Laughlin should not be per¬ 
mitted to suffer loss or injury as the result of his reliance upon 
the language and conduct of Laughlin. 

In complaints filed by him in the lower court in behalf of a 
client, in correspondence between him and other persons, and 
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in many acts of commission and omission, Laughlin treated the 
property involved as belonging to another person. The lower 
court was in error in not finding that such property did, in fact, 
belong to that other person. All evidence in the case indicates 
that if Laughlin had any interest in the property involved such 
interest was, at most, the interest of a creditor secured by a lien 
upon such property, and that the debt secured by such lien was 
otherwise discharged. 

The lower court erred in concluding that there is any concept 
of legal tender which falls short of the long-established require¬ 
ments of that principle of law. There is no such thing in the 
law as reasonable tender; a tender to pay is either a tender or it 
i&noL In this case there was no legal tender, and this bang so, 
the lower court was in error in concluding that Laughlin had 
tendered the taxes involved. 

The relevant statute in the District of Columbia providing for 
die collection of delinquent personal property taxes requires that 
after property has been distrained and held for sale to satisfy de¬ 
linquent taxes nothing other than short of the payment of such 
taxes and all costs and expenses incident to such sale may be ac¬ 
cepted by the Collector. The lower court was, therefore, in error 
in attempting to compel the Collector to accept less than the full 
amount of all costs and expenses incident to the distraint and 
scheduled sales as well as die taxes. 

ARGUMENT 
I ' 

Laughlin was estopped to deny the dde to the property in his 

client, Anna T. Kelcher. 

In his complaint for an injunction filed in the lower court 
on May 26, 1950, Laughlin claimed to be the owner of cer¬ 
tain personal property by virtue of two (2) so-called as¬ 
signments, dated May 15,1948, and January 17,1949, which 
he had received from Anna T. Keleher, his client (App. 37). 
At and prior to the time the complaint was filed, the prop- 
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erty was in the possession of the company and stored in its 
warehouse at 820 20th Street, Northwest, Washington, 
D. C. On May 11, 1950, however (the property then being 
in the possession of the company), the Collector, in his offi¬ 
cial capacity, had seized the property for sale to satisfy de¬ 
linquent and unpaid personal property taxes due and owing 
to the District of Columbia by Anna T. Keleher and John 
B. Keleher (App. 63-65). 

At no time prior to the filing of the complaint had Laugh- 
lin asserted title to the property in himself. On the con¬ 
trary, his entire course of conduct with respect to the prop¬ 
erty indicated that he regarded it as belonging to hi s 
client, Anna T. Keleher. It is also apparent from the evi¬ 
dence adduced at the trial that under the so-called assign¬ 
ments the property merely stood as collateral security as 
payment to him for legal services which he had undertake]) 
to perform on behalf of his client, Anna T. Keleher. The 
following actions of Laughlin are evidence of these facts: 

Laughlin allowed his client, Anna T. Keleher, to retain 
possession of the property and to use it without the pay¬ 
ment to him of any charges for such use (App. 9, 10, 27). 
Although the property was insured, he did not cause the in¬ 
surance policy thereon to be written, had never seen such 
policy, and was not the beneficiary thereunder (App. 27). 
Laughlin caused the property to be placed in storage with 
the company in the name of his client, Mrs. Anna T. Keleher 
(App. 15, 16). The property was, in fact, carried on ths 
records of the company in the name of Anna T. Keleher 
(App. 16,63). In correspondence between the company ana 
Laughlin, the company referred to the property as being 
that of Laughlin’s client, Mrs. Keleher (App. 37, 38). H? 
never advised the company, at least to prior to May 27, 
1950, that the property was his rather than his client’s and 
should be so carried on the company’s records (Tr. passim). 

In a letter dated May 24, 1950, and addressed to the Col¬ 
lector, Laughlin made reference to having received inf or- 
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mation that the company had been instructed to deliver 
“the furniture and personal effects .of my client, Mrs. Anna 
T. Keleher” [italics supplied] to the auctioneer for sale to 
satisfy delinquent taxes (App. 56-57). The further state¬ 
ment therein that some of the property did not belong to 
Mrs. Keleher or John B. Keleher obviously referred only 
to items of personal wearing apparel (App. 8, 57). In other 
words, with the exception of items of wearing apparel, 
Laughlin represented to the Collector that the property 
distrained belonged to his client, Mrs. Anna T. Keleher. 

Apart from the above-described conduct of Laughlin with 
respect to the property involved, Laughlin, in an exchange 
of correspondence with the Collector, represented to the 
latter that the so-called assignments of the property merely 
represented or constituted “attorneys liens” and stated 
that “these liens are in the amount of $5,675.48. 1 (App. 
57.) 

In response to the above-mentioned letter dated May 24, 
1950, the Collector, by letter dated May 26, 1950 (App. 
57-59), advised Laughlin that the District of Columbia had 
on file in the United States District Court for the District 
of Columbia tax liens covering the taxes involved and re¬ 
quested complete information from Laughlin as to any liens 
held by him which were entitled to priority over the Dis¬ 
trict’s liens. In reply thereto, Laughlin, by letter dated 
June 1, 1950 (App. 59), merely submitted copies of the 
aforementioned “assignments” which, at the time of trial, 
were identified as referring to the same property that was 
distrained on May 11, 1950 (App. 9, 10, 45). Moreover, 
except for submitting to the Collector copies of the so-called 
“assignments” which Laughlin himself referred to as 

1 The sum of $5,675.48 apparently was comprised of the “indebtedness” of 
$5,000 referred to in the so-called “assignment” of May 15, 1948 (App. 48, 49)', 
and the sum of $675.48 referred to in the supplemental “assignment” of 
January 17, 1949 (App. 49). At the time of trial, Laughlin testified that the 
sum of $675.48 was in payment of legal services and accrued costs incident 
to litigation he was handling for Mrs. Keleher principally in the case of 
Keleher v. Keleher, supra (App. 12). 
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“liens”, Laughlin did not otherwise submit to the' Collecto 
any other evidence of his alleged ownership of the properly 
involved (Tr. passim). 

In addition to the foregoing, Laughlin failed and neglec 
ed to file any District of Columbia personal property tak 
returns as required by law, reporting the property which 
was the subject of the “assignments” of May 15, 1948, and 
January 17, 1949 (App. 13, 14). Sec. 6 of the Act of July 
1,1902,32 Stat. 617, ch. 1352 (Sec. 47-1203, D. C. Code, 1940) 
provides, inter alia, that: 


“Every person * * • in said District liable to 
taxation hereunder, and every * # * trustee holding 
personal property in trust liable to taxation here¬ 
under, shall * * • fill out the proper banks in said 
schedule with a full and true statement • • • and 
thereupon said board of personal-tax appraisers, 
or any one of the members thereof, shall assess said 
property at its fair cash value * # *: Provided, 
That if any person, * * * trustee shall fail to make 
and deliver to the assessor or one of the said ap¬ 
praisers, * • * the schedule of his * * * said per¬ 
sonal property, owned, held in trust, or otherwise, 

* * * then said board of personal-tax appraisers 

• * * shall without delay, from the best information 
they can procure, make an assessment against such 
person, * * * or trustee, * * *”. [Italics supplied]. 


In the District of Columbia, the tax upon personal prop¬ 
erty “is a definite charge against the owner of the prop¬ 
erty.” Tumulty, et al. v. District of Columbia, 69 App, 
D. C. 390,102 F. 2d 254. 

If Laughlin was, as he claims to have been, the owner o: ? 
the property in question on July 1,1948, and July 1,1949, he 
had the clear duty, under Sec. 47-1203, supra, of returning 
that property for taxation. This he failed to do. His fail¬ 
ure can be attributed only to one of two facts, viz.: (1' 
he did not consider the property as his own, or (2) he def 
liberately violated the statute. In either event he is not 


now in any position to rely upon his conduct in treating the 
proper ty as someone else’s, or upon his own illegal action in 
failing to report the property as belonging to him. 

“ * * * The vital principle of estoppel is that he 
who by his language or conduct leads another to 
do what he would not otherwise have done shall not 
subject such person to loss or injury by disappoint¬ 
ing the expectations upon which he acted. Such a 
change of position is strictly forbidden. It in¬ 
volves fraud and falsehood, and the law abhors 
both. This remedy is always applied so as to pro¬ 
mote the ends of justice. It is available only for 
protection, and can not be used as a weapon of as¬ 
sault It accomplishes that which ought to be done 
between man and man, and is not permitted to go 
beyond that limit. •••»». Dickerson v. Colgrove, 

100 U. S. 578, 25 L. Ed. 618. 

Here Laughlin, the company, and Mrs. Keleher all treated 
the property involved as if it belonged to Mrs. Keleher, 
Laughlin’s client. There was no recorded evidence of title 
in Laughlin; there was no notification by him, either pub¬ 
licly or addressed to the assessing authorities, that he 
owned the property; and, on the contrary, Laughlin treated 
the property as belonging to Mrs. Keleher as evidenced by 
his reference to it as the “furniture and personal effects 
of my client, Mrs. Anna T. Keleher. ,, And this he did long 
after the so-called assignments (App. 56, 57). In view of 
the circumstances, it seems clear that Laughlin is in no posi¬ 
tion to assert title to the property and that the assessing 
and collecting authorities had the right to treat the property 
as belonging to the Kelehers. cf. Turner, et al. v. Deming, 
et al., 81 U. S. App. D. C. 113, 155 F. 2d 181, cert. den. 329 
U. S. 727. 

Furthermore, although Laughlin testified that the prop¬ 
erty which was the subject of the “assignment” of May 15, 
1948, was valued by him at Ten Thousand ($10,000.00) 
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Dollars, and that it was in payment for legal services to be 
performed for Mrs. Anna T. Keleher, nevertheless, he did 
not file a District of Columbia: income tax return reporting 
that compensation as income. 2 

Moreover, Laughlin’s action in repeatedly representing 
to the lower court in complaints filed after the so-called 
assignments that the property was Mrs. Keleher’s is a still 
more cogent reason why he should not prevail in the instant 
proceeding. He should not be permitted, with impunity, 
to represent to the lower court in one action that the prop¬ 
erty belonged to him and in another to represent that the 
property belonged to Mrs. Keleher. It will be remembered 
that the so-called assignments were made prior to the filing 
of either the complaint in this case and the complaints in tl|ie 
Liebman case, supra, and that no reassignment of the prop¬ 
erty is alleged or shown to have been made between the time 
the Liebman complaints were filed and the time the com¬ 
plaint in the case at bar was filed. 

After all, Laughlin is seeking equitable relief by way of a 
permanent injunction, and his actions hereinbefore de¬ 
scribed establish, beyond the peradventure of doubt, the 
fact that he does not come into equity with “clean hands,’* 
He who seeks equity must do equity. Pomeroy’s Equity 
Jurisprudence (3d Ed.), Vol. 1, Sec. 397. 

Courts must, of necessity, rely upon • representations of 
counsel. Rule 11 of the Federal Rules of Civil Procedure 
provides in part that: 

“The signature of an attorney constitutes a cer¬ 
tificate by him that he has read the pleadings; that 
to the best of his knowledge, information, and be¬ 
lief there is good ground to support it; • • 

2 Sec. 2, Title III of the District of Columbia Revenue Act of 1947, (Act of 
July 6,1947, 61 Stat. 335, Sec. 47-1557a, D. C. Code, 1940, Supp. VII) which is 
applicable to income received by a taxpayer during the calendar year 1£48, 
defines the words “gross income” as including the “gains, profits, and income 
derived from salaries, wages, or compensation for personal services of whatever 
kind and in whatever form paid * * * ”. [Italics supplied.] 
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It would be an obvious miscarriage of justice if Mrs. 
Keleher should recover judgment for damages to the prop¬ 
erty involved upon the representation made by her attorney, 
Laughlin, that it belonged to her, and for Laughlin to 
prevail in this proceeding upon the claim that he is the 
owner of the same property. Laughlin either. knew or 
should have known the facts. 

n 

The lower court erred in finding that Laughlin was the owner 

of the property involved. 

m 

From a recitation of the facts set forth in the Statement 
of the Case and the argument presented in the preceding 
section of this brief, it is obvious that the lower court erred 
in concluding, as a matter of law, that the personal property 
in question was “from the time of the respective assign¬ 
ments^ and, therefore, at the time of its seizure by the 
Collector on May 11, 1950, the property of Laughlin (App. 
45). 

The actions of Laughlin with respect to the property in¬ 
volved were entirely inconsistent with and contrary to his 
claim of ownership of such property and do not support the 
conclusion that he was the owner thereof. On the other 
hand, his actions and statements tend to indicate that the 
so-called “assignments” of the property involved merely 
constituted, or were in the nature of, security for the pay¬ 
ment for legal services to be performed by him for his client, 
Mrs. Anna T. Keleher, principally in the case of Keleher v. 
Keleher , supra. That the property which was the subject 
of the so-called assignment of May 15, 1948, constituted 
security for future payment for legal services to be ren¬ 
dered rather than actual payment therefor is also apparent 
from these further facts: 

At the time Mrs. Keleher first contacted Laughlin in 
May, 1948, with a view to having him conduct certain litiga-. 
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tion for her of a “domestic nature” (App. 5) Laughlin 
did not want to represent her because “she didn’t have any 
money, any cash.” (App. 3). Laughlin’s purpose, there|- 
fore, in obtaining the “assignment” of May 15, 1948, from 
Mrs. Keleher was to obtain some security from Mrs. Kele- 
her in the event that he should not otherwise be compen¬ 
sated for the legal services he was about to perform for 
her. This is apparent from his testimony at the trial of this 
case that, in inquiring as to the value of the property which 
was the subject of that “assignment”, he wanted to arriv 3 
at something that would at least “protect me [Laughlin] in 
the litigation that I was going to begin.” [italics and paren¬ 
thetical matter supplied] (App. 13). 

It is significant also that the checks drafted by Laughlin 
and allegedly tendered to the Collector were signed in sue! l 
a manner as to indicate that he was acting in a repre¬ 
sentative capacity, for the checks were signed “James 
J. Laughlin, Atty.” (App. 50). If Laughlin were then 
drawing the checks on his own personal bank account in 
order to discharge a personal obligation rather than to dis¬ 
charge one on behalf of someone else, it is unlikely that he 
would have added the abbreviation, “Atty.” after his signa¬ 
ture on those checks. 

Under all the facts of. this case, it is apparent that the 
conclusion of the lower court that Laughlin was the owner 
of the property involved at the time of its seizure by the 
Collector, is “clearly erroneous” and should be set aside. 
United States v. United States Gypsum Co., 333 U. S. 364, 
92 L. Ed. 746, 68 S. Ct. 525; District of Columbia v. Pace, 320 
U. S. 698, 88 L. Ed. 408, 64 S. Ct. 406; Dollar, et al. v. Land, 

et al., _U. S. App. D. C. , No.’ 10,299, decided July 

17,1950. 

In this case plaintiff below (Laughlin) sought equitable 
relief, a permanent injunction, and the case was tried with¬ 
out a jury. The lower court made certain findings of fact, 
conclusions of fact and conclusions of law. Those findings 


of fact as well as the conclusions of fact and law are open 
to review by this Court on appeal under the rules enunciated 
by the Supreme Court of the United States in the United 
States v. United States Gypsum Co., supra, at page 394: 

“In so far as Finding 118 and the subsidiary 
findings were based by the District Court on its 
belief that the General Electric rule justified the 
arrangements or because of a misapplication of 
Masonite or Interstate Circuit, errors of law oc¬ 
curred. These we can, of course, correct. In so 
far as this finding and others to which we shall' 
refer are references drawn from documents or un¬ 
disputed facts, heretofore described or set out, Rule 
52(a) of the Rules of Civil Procedure is applicable. 
That rule prescribes that findings of fact in actions 
tried without a jury ‘shall not be set aside unless 
clearly erroneous, and due regard shall be given to 
the opportunity of the trial court to judge of the 
credibility of the witnesses.’ It was intended, in 
all actions tried upon the facts without a jury, to 
make applicable the then prevailing equity prac¬ 
tice. Since judicial review of findings of trial 
courts does not have the statutory or constitu¬ 
tional limitations on judicial review of findings by 
administrative agencies or by a jury, this Court 
may reverse findings of fact by a trial court where 
‘clearly erroneous.’ The practice in equity prior 
to the present Rules of Civil Procedure was that 
the findings of the trial court, when dependent upon 
oral testimony where the candor and credibility of 
the witnesses would best be judged, had great 
weight with the appellate court. The findings were 
never conclusive, however. A finding is ‘clearly 
erroneous’ when although there is evidence to sup¬ 
port it, the reviewing court on the entire evidence 
is left with the definite and firm conviction that a 
mistake has been committed.” 

Respondent submits that, upon a review of the record in 
this case, this Court will be “left with the definite and firm 
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conviction that a mistake has been committed” which shou'id 
be corrected. 

Ill 

There was no legal tender of the taxes. 

The lower court concluded as a matter of law that the 
taxes due up to and including May 27, 1950, “were reason¬ 
ably, if not legally, tendered” by Laughlin to the Collector, 
and that acceptance was refused by the Collector (App. 46). 
In support of this conclusion the trial court found as 
facts that: 

“ • * • On Saturday, May 27, 1950, the plaintiff 
advised the defendant that he had prepared two 
checks totalling $1J628.70, representing the amount 
of said taxes, plus penalties up to and including 
May 27, 1950. The defendant inquired of plaintiff 
whether the checks were certified and upon being 
advised in the negative declined to accept the 
checks. Plaintiff tendered the checks to the auc¬ 
tioneer retained by the defendant to sell the furni¬ 
ture but the auctioneer could not accept the checks 
for the taxes. Defendant declined plaintiff^ sug¬ 
gestion that defendant come to defendant’s office 
to arrange for the payment of the taxes because 
the tender was made on Saturday on which day 
defendant’s office was closed. * * # ” (App. 45). 

Saturdays are non-business days for the Office of the Col¬ 
lector of Taxes for the District of Columbia (App. 20). 
The so-called “tender” was made during the course of a 
telephone conversation between Laughlin and the Collector 
(App. 18, 19), the latter being then at his home (App. 18, 
19), and Laughlin being then at the office of the company 
(App. 24). The checks prepared by Laughlin were alleged 
to have been shown to a member of the auctioneer’s firm and 
others who were then present with him at the company’s 
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office (Tr. 156). Although the trial court found as a fact 
that Laughlin “tendered” the checks to the auctioneer 
(App. 45), that fact is not disclosed by the record (Tr. 
passim). Moreover, the auctioneer engaged by the Col¬ 
lector was authorized only to receive and sell the furniture 
at auction, and not to accept payment of the taxes (App. 
19). 

Although the trial court concluded as a matter of law 
that the taxes due to and including May 27, 1950, were 
“reasonably” tendered to the Collector and rendered its 
judgment for Laughlin partly on that basis, it, the trial 
court, cited no statutes or cases on the subject. Moreover, 
counsel for the Collector have been unable to find any 
authority supporting such a concept of tender. In any 
event, there was no legal tender of the taxes due under the 
circumstances of this case. 

It has been determined in this jurisdiction that a check 
“ * * • is not a good tender of payment even on a solvent 
bank, and need not be accepted by a creditor entitled to 
cash:” Modern Engineering and Service Corporation v. 
McCrea, (D. C. Mun. App.) 46 A. 2d 767, 769, and cases 
cited therein. Moreover, it is and has been the law in this 
jurisdiction at. least since 1886 that the Collector of Taxes 
for the District of Columbia has no authority under the law 
to receive a check or checks in payment of taxes due and 
owing to the District of Columbia. Koones v. District of 
Columbia, 4 Mackey (16 D. C.) 339; see also 51 Am. Jur., 
“Taxation”, Sec. 950. Even if it be true that Laughlin 
tendered the checks to the Collector, the latter, as Collector 
of Taxes for the District of Columbia, was not authorized 
or required to accept the checks in payment of the taxes 
due. Furthermore, it is well settled law in this jurisdiction 
that a check does not constitute payment of taxes until 
honored. Koones v. District of Columbia, supra; see also 
Modern Engineering and Service Corporation v. McCrea, 
supra, and 51 Am. Jur., “Taxation”, Sec. 951. In this con¬ 
nection, the burden of proof was upon Laughlin to show 
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that the checks which he claims to have offered were good; 
however, he failed to offer any evidence at the trial of this 
case that he had sufficient money on deposit in the bank on 
which the checks were drawn to enable the bank to honor 
the checks on presentation. As Mr. Justice Cox stated in 
his concurring opinion in the case of Koones v. District of 
Columbia, supra : 

“ 4 • * The burden of proof is on the plaintiff, 
and he has certainly failed to satisfy us that the 
check was worth a cent.” 


It is further apparent from the circumstances under 
which the so-called “tender” was made that there was in 


fact no legal tender of payment of the taxes due, because 
the alleged tender was made during the course of a tele¬ 
phone conversation between Laughlin and the Collector. 
As stated by this Court in the case of Kerr v. United States, 
71 App. D. C. 222, 108 F. 2d 585: 

“The word ‘tender’ is usually held to mean that 
the thing offered must be actually produced and 
placed in such position that control over it is relin¬ 
quished by the tenderer so that the tenderee may 
reach out and lay hold on it.* * * [italics supplied]. 


Obviously, under the circumstances of this cases there 
was no tender of the taxes due. 

IV 

The Collector of Taxes for the District of Columbia is requited 
by law to collect the costs and expenses accrued in connection 
with the distraint and sale of property to satisfy delinquent 
taxes. 

In his official capacity, the Collector is required by law to 
collect not only the taxes and penalties with respect there to, 


\ 
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but also tbe costs and expenses of the distraint and sale 
undertaken to enforce payment of the taxes due. Under Sec. 
2, Title I of the Act of August 17,1937, 50 Stat. 673, ch. 690 
(Sec. 47-1402, D. C. Code, 1940) which relates to the enforce¬ 
ment of the collection of personal property taxes by dis¬ 
traint and sale, it is provided in material part as follows: 

• 

“ • • * and if the said taxes, with interest and 
penalties thereon, and the costs and expenses which 
shall have accrued thereon, shall not be paid before 
the date fixed for such sale, • • • the collector 
shall proceed to sell at public auction such prop¬ 
erty or interest therein or so much thereof as may 
be needed to pay such taxes, interest, penalties, and 
accrued costs and expenses of such distraint and 
sale.” [italics supplied]. 

Obviously, therefore, the costs and expenses incurred in 
connection with the distress proceedings for the payment of 
delinquent taxes become an obligation that must be col¬ 
lected together with the taxes due. The quoted statute 
specifically provides that, unless such costs and expenses 
shall be “paid” before the date fixed for sale, the Collector 
shall proceed to sell at public auction so much of the prop¬ 
erty distrained as may be needed to pay for the same. 

Regardless of whether Mrs. Keleher or Laughlin owned 
the property distrained, the lower court erred in not in¬ 
cluding in its judgment of August 1, 1950 (App. 46), all 
costs and expenses which had accrued in connection with 
the distraint and sales scheduled for June 1, 1950 (App. 
57-59), and July 6,1950 (App. 44). 

An offer of the exact amount of the tax delinquency 
without including the amount of the statutory penalties is 
unavailing. Bohler v. Callaway, 267 U. S. 479, 69 L. Ed. 
745, 45 S. Ct. 421. The lower court, therefore, erred in the 
case at bar in failing to give effect to the plain provisions 
of the statute. 
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CONCLUSION 

It is submitted that the findings of fact, conclusions of 
fact and law, and judgment of the lower court in this case 
are erroneous and should be reversed, and the case re¬ 
manded to the lower court with directions to enter judg 
ment for the defendant. 
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1 Washington, D. C., 

July 19, 1950. 

The above-entitled action came on for trial on conli- 
plaint for injunction before the Hon. Edward A. Tamm 
United States District Judge, at 1.-45 o’clock p.m. 


4 Mr. Laughlin: Will you call Mrs. Medina. 
Thereupon, Bemadine Medina was called as a 

witness on behalf of the plaintiff and, having been first 
duly sworn, was examined and testified as follows: 

The Deputy Clerk: Give your full name, please. 

The Witness: Bemadine Medina. 

Direct Examination 
By Mr. Laughlin: 

. Now, for the record, state your full name again 
A. Bemadine Medina, 

Q. Where do you live? A. 3032 Rodman. 

Q. And, Mrs. Medina, do you know Anna T. Keleher ? 
A. Yes. 

Q. And tell us how long you have known her. A. I have 
known her about 12 years. 

Mr. Laughlin: Your Honor, I have two paperls, 

5 may I have them marked for identification by our 
Clerk? 

The Court: They may be marked. 

(Plaintiff’s Exhibit No. 1, Assignment of Bill 
of Sale, dated May 15,1948, and Plaintiff’s Exhibit 
No. 2, Supplemental Assignment, dated January 
17, 1949, were marked for identification.) 

By Mr. Laughlin: 

Q. I hand you Defendant’s Exhibit 1 for identification^- 
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The Court: Defendant’s exhibit? 

By Mr. Laughlin: 

Q. I mean Plaintiff’s Exhibit 1 for identification and ask 
you whether you have seen that before? A. Yes. 

Q. Now, I will ask you this, Mrs. Medina, are you ac¬ 
quainted with the signature of Anna T. Keleher? A. Yes. 
Q. And have you seen her write on occasions? A. Yes. 
Q. All right. Now, then, on this paper—first, is that your 
signature appearing thereon? A. Yes. 

Q. And cain you tell us, is that the signature of Mrs. 
Keleher, Anna T. Keleher? A. Yes, it looks like it to me. 
Q. Now then, handing you Plaintiff’s Exhibit 2 for iden¬ 
tification, I ask you whether that is your signature 
6 appearing thereon? A. Yes. 

Q. All right. Now, can you tell us whether that is 
the signature of Anna T. Keleher appearing thereon? A. 
Yes. 

Q. Now, let me ask you this: Did Mrs. Keleher on occa¬ 
sion or occasions sign a paper in your presence? A. Yes. 
Q. All right. 

’ Mr. Laughlin: Your Honor, after the defense has a 
chance to examine these, I would ask they be received in 
evidence. 

(Mr. Laughlin handed the exhibits to Mr. Lynch.) 
The Court: There is no objection? 

Mr. Lynch: I would like to ask a few questions first, if 
Your Honor please. 

The Court: With reference to what? 

Mr. Lynch: To the signing of those proposed exhibits. 
The Court: Very well. . 

• • • • • • • • • 

9 By Mr. Laughlin: 

Q. Handing you Plaintiff’s Exhibit 1, dated May 
15, 1948, having in mind that paper, were you in my 
office on a day prior to that? A. Yes. 

Q. And who were you with? A. Mrs. Keleher. 
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Q. All right. And then, was anything said to you as to 
whether or not you should come back on a different dat^? 
A. Well, I don’t remember. As I recall it, you didn’t want 
to take Mrs. Keleher’s case when we first came in there, 
because she didn’t have any money, any cash. 

’ Q. All right. 

Mr. Laughlin: That is all. 

Recross Examination 
By Mr. Lynch: 

Q. Mrs. Medina, were you present in Mr. Laughlin’s of¬ 
fice together with Mrs. Keleher at any date after May 15, 
1948? A.' Oh, yes. 

Q. On how-many occasions, do you know? A. I couldn’t 


say. 

Q. Was it one, two, ten? A. Well, it might have been 
two, three, four, five—quite often I have been with her, I 
usually went with her when we went to Mr. Laughlin’s of¬ 
fice, usually she and I went together. 

Q. Were you there at any time after January 17, 1949? 
A. Oh, yes. 

11 Q. Do you have any idea what the dates were? A. 


20 Mr. Owen: Mr. Laughlin, will you take the stand, 
please? 

Thereupon James J. Laughlin was called as a witness in 
his own behalf and, having been first duly sworn, was ex¬ 


amined and testified as follows: 

Mr. Owen: I might ask the Clerk for Plaintiff’s Exhibits 
No. 1 and 2. 

(The exhibits were handed to Mr. Owen.) 

Direct Examination 
By Mr. Owen:. 


Q. You are Mr. James J. Laughlin, attorney-at-law, is 
that correct, sir? A. Yes, sir. 

Q. Do you know Mrs. Anna T. Keleher? A. I do. 
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Q. For how long have you known Mrs. Keleher? A. 
Well, some time I believe in April of 1948 is the first time 
I knew Mrs. Keleher. 

21 Q. And in what connection was that, sir? A. Mrs. 
Keleher came to my office in the company of Mrs. 

Medina to talk with me about handling her litigation of a 
domestic nature; that was what was discussed, as I recall 
it, on the first visit. 

Q. I will show you, Mr. Laughlin, what has been ad¬ 
mitted in evidence as Plaintiff’s No. 1 and ask you whether 
or not you can testify as to that exhibit, sir, have you seen 
that before? A. Plaintiff’s Exhibit 1 was prepared in my 
office, May 15 of 1948, signed by Mrs. Keleher and Mrs. 
Medina in my presence. 

Q. Now, I will ask you as to Plaintiff’s Exhibit No. 2, 
sir, which has been admitted in evidence, and ask you 
whether or not you can identify or designate that exhibit? 
A. This exhibit, Plaintiff’s Exhibit No. 2, was prepared in 
my office, was signed by Mrs. Keleher and Mrs. Medina 
in my presence in my office. 

Q. And on what date, sir? A. Of course, I have no per¬ 
sonal recollection of the date, but it bears the date of Jan¬ 
uary 17, 1947, and my testimony is that it was signed the 
date that it was prepared because it was prepared while 
both parties were there. 

Mr. Owen: Your witness, Mr. Lynch. 

22 Cross-Examination 
By Mr. Lynch: 

Q. With reference to Plaintiff’s Exhibit No. 1 for Iden¬ 
tification, that has been received in evidence, I believe, 
Plaintiff’s Exhibit No. 1—Mr. Laughlin, I refer you to cer¬ 
tain language therein which says that: 

“I, Anna T. Keleher, in recognition of my 
indebtedness to James J. Laughlin in the sum of 
$5,000 for legal services performed and to be per¬ 
formed ...” 
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Will you tell the Court, please, what legal services are 
referred to by that language? 


The Witness: The litigation that I had in mind that 
was in contemplation was a litigation of a domestic nature. 
That is, litigation having to do with Mrs. Keleher’s cotn- 
plaint for divorce from John D. Keleher and her intent to 
obtain support and maintenance from Mr. Keleher. Tl^at 
was what was in contemplation at the time this was signed. 


23 Q. Prior to May 15,1948, Mr. Laughlin, what lejjal 
services had you performed for Mrs. Keleher? A. 
Prior to what date, sir? 

Q. May 15, 1948? 


The Witness: In answer to that question, as far as; I 
know, I am quite sure that there were no papers, I han¬ 
dled no litigation before that time, I am quite sure, and I 
filed no papers of any kind and what was done I 
24 think was done after, after that date. There had 
been some discussion- 

The Court: Well, I don’t think we will go into that, Mr. 
Laughlin. Just answer the question. 


25 Q. I refer you to the case of Keleher vs. Liebman, 
et al, Civil Action 4524-49, in this court, and I ask 
you if you represented Mrs. Keleher in that action. A. We 
filed that complaint- 

The Court: Just answer the question, did you represent 
her? 
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The Witness: Yes, sir, we did. 

• ••*#*#•* 

» ** • r 

26 Q. Did yon sign the complaint in that case, Mr. 

Laughlin, the complaint which was filed on February 
24,1949? 

Mr. Lynch: May I say to the Court, that is the docu¬ 
ment which has been previously referred to as Defendant’s 
Exhibit No. 1 for Identification. 

The Witness: The complaint is signed by Mrs. Keleher. 
By Mr. Lynch: 

' Q. I show you the signature at the bottom over the 
typewritten name “James J. Laughlin,” is that your sig¬ 
nature? A. That is—well, it is the signature of my secre¬ 
tary, she has my authority for signing. 

• • * • # # # . * • 

29 Thereupon James J. Laughlin was called as a wit¬ 
ness by the defendant and, having been previously 

duly sworn, was examined and testified as follows: 

• • * * # # • • • • 

' Direct Examination 
By Mr. Lynch: 

Q. Mr. Laughlin, I hand you a file of this court which 
is the file containing the papers of the case of Keleher vs. 
Liebman, et al., Civil Action No. 4524-49, and refer 

30 you to a paper in that file filed in this court April 
11, 1950, headed, “Amended Complaint for Dam¬ 
ages, Unlawful Trespass, Unlawful Eviction, and Damage 
to Personal Property,” and to page 4 of that amended com¬ 
plaint and direct your attention to the three signatures 
purporting to be those of James J. Laughlin. 
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I ask if those are your signatures. A. Those are the 
signatures of my secretary, she has my authority and 
power of attorney to sign same. 

Mr. Lynch: If Your Honor please, I have again a photo¬ 
static copy of that paper to which reference was jusjt 
made. I ask that that be substituted for the document it 
the file and marked as Defendant’s Exhibit No. 5. 

The Court: The Clerk will so mark it. 


By Mr. Lynch: 

Q. With reference to the same file, Civil Action Noj 
4524-49, I direct your attention to other papers therein 
filed June 15, 1950, bearing the caption “Motion for Leave 
to File Amended Complaint,” and to the amended com 
plaint attached thereto, and ask if those are your signa 
tures appearing on the motion, the paper bearing the cap¬ 
tion “Motion,” and also on the paper bearing the caption 
“Amended Complaint.” A. On the paper entitled 
31 “Motion for Leave to File Amended Complaint,’ 
file stamped June 15, 1950, that is my signature, 
signed by my secretary with my authority. As to the doc 
ument itself, the amended complaint attached to that, on 
the back of it bearing file stamp June 15, 1950, is my sig¬ 
nature signed by my secretary with my authority. 

Mr. Lynch: I have again a photostatic copy of that mo 
tion and amended complaint to which reference was just 
made. 

If Your Honor please, I would like to substitute th; 
photostats for the originals and have those marked as De 
fendant’s Exhibit No. 6. 

The Court: The Clerk will so mark them. 


37 Mr. Lynch: I would like to know, if Your Honoj* 
please, what the property is that is referred to in 
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Plaintiff’s Exhibit No. 1. 

• •••••••• 

The Witness: Well, what it applied to was the furniture 
and fixtures as such, excepting items of wearing apparel 
and what might be considered purely personal property. 
What I had in mind were the articles of furniture as such. 
The Court: Located where? 

The Witness: Located in the apartment at that time oc¬ 
cupied by Mrs. Anna T. Keleher in the Woodley Park 
Towers. I think it was Apartment—anyway, whatever the 
number was, 308, whatever it was, in Woodley Park Towers. 

• •••••••• 

By Mr. Lynch: 

Q. Had you ever seen that furniture and those 
38 fixtures and utensils referred to in Plaintiff’s Ex¬ 
hibit No. 1. A, No. 

The Court: Wait a minute, I think you ought to specify 
some time, “have you ever seen!” 

By Mr. Lynch: 

Q. At or prior to the time that Plaintiff’s Exhibit No. 1 
was executed! A. I had not seen the furniture at that 
time, but I relied on information given to me by others. 

*••**•*•* 


By Mr. Lynch: 

Q. At or about May 15, 1948, Mr. Laughlin, did you ever 
make any appraisal of the value of that property! A. I 
did not, sir. 

Q. Did you cause one to be made! A. I did not. 

Q. Did you have any idea as to what the value of the 
furniture and fixtures, and so forth, referred to in 
39 Plaintiff’s Exhibit No. 1 was! A. Yes. Yes, I had 
an idea, yes, sir. 
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Q. At that time? A. I had an idea, yes, sir. 

Q. How much did you think it was worth at that timet 
A. Well, in my opinion, it was worth about $10,000, 1 
would say, in my opinion. 

«•••••••<> 

By Mr. Lynch: 

Q. I refer to Defendant’s Exhibit No. 1 for Identifica¬ 
tion, which is the complaint filed April 24, 1949, in the case 
of Keleher vs. Liebman, Civil Action No. 4524-49, and 1 
will ask you, Mr. Laughlin, if the property for which the 
plaintiff therein sued for damages was the same property 
that is referred to in Plaintiff’s Exhibit No. 1. 

40 A. May I have your exhibit, I want to be sure tha t 
I answer it correctly, having in mind the proper ex¬ 
hibit. 

(The exhibit was handed to the witness.) 

The Witness: Yes, sir, that refers to the same property. 

• •••••• * <» 

By Mr. Lynch: 

41 Q. I am sorry, I refer you, Mr. Laughlin, to De¬ 
fendant’s Exhibit No. 6 for Identification, and I aslf 

you if the property referred to in there, for which dam¬ 
ages were sought by Mrs. Keleher, is the same property re¬ 
ferred to in Plaintiff’s Exhibit No. 1. A. Exhibit 6 refers 
to the same subject matter. I hadn’t read it over fully, 
the property referred to in this complaint is the same 
property; I haven’t read the complaint over fully. 

Q. After this instrument which has been put in evidence 
as Plaintiff’s Exhibit No. 1 was executed by Mrs. Keleher, 
did she transfer the property referred to therein to you? 

• ••«••• # i 
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Mr. Lynch: Your Honor please, may I amend that ques¬ 
tion? 

By Mr. Lynch: 

Q. Did Mrs. Keleher deliver the property to you? 

The Witness: No, the property remained in her apart¬ 
ment. 

42 By Mr. Lynch: 

Q. Did Mrs. Keleher continue to use it from that 
date forward up until about May of 1949? A. May of 
what? 

Q. 1949? A. She continued to use it until May of 1950. 
Q. Until May of 1950? A. Yes. 

Q. During which month Mrs. Keleher was evicted from 
her apartment? A. That is correct. 

Q. The Woodley Park Towers Apartment, is that cor¬ 
rect? A. That is correct. 

Q. Now, was the property referred to in Plaintiff’s Ex¬ 
hibit No. 1, was that payment for legal services to which 
you have previously referred? A. Yes, it was. At that 
time, it was- 

45 By Mr. Lynch: 

Q. I will show you what has been marked as De¬ 
fendant’s Exhibit- 

Mr. Lynch: This looks like a one, if Your Honor please, 
it should be 11. 

(The exhibit number was corrected.) 

By Mr. Lynch: 

Q.-has been marked as Defendant’s Exhibit No. 11 

for identification, which purports to be a letter from Mr. 
Laughlin to Guy W. Pearson, Collector of Taxes, dated 
June 1, 1950, and I will ask you if that is your signature 
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appearing at the bottom thereof? A. Yes, that is my sig¬ 
nature signed by my secretary. 

Q- You sent that letter to Mr. Pearson? A. Yes, it is 
addressed to Mr. Pearson. Just a minute. 

The Witness: Your Honor, in answer to that, I think 
there was something attached. May I see it again? 

Mr. Lynch: I am going to ask about that. 

The Court: You have answered the question. 

The Witness: Yes, sir. 

By Mr. Lynch: 

Q. There was reference in this letter, Mr. Laughlin, to 
copy of an assignment from Anna T. Keleher. The copies 
of assignment referred to, are those what have al- 
46 ready been accepted in evidence as Plaintiffs Ex¬ 
hibit No. 1 and 2? A. Plaintiff’s 1 and 2, those two 
assignments, one in May and one in January, yes, that is 

correct, copies of those. At least, I am sure that- 

The Court: You have answered the question, Mr. 
Laughlin. 

• '* • • • * * * # 

48 Q. Mr. Laughlin, I will ask you if, for the fiscal 
year 1949, that is from July 1,1949, to and including 
June 30—may I strike that, if Your Honor please— 

49 the fiscal year July 1, 1948, to and including June 
30, 1949, you filed a District of Columbia personal 

property tax return? A. My recollection is I did not. I 
had intended to- 

50 By Mr. Lynch: 

Q. Did you ever file a District of Columbia income 

51 tax return for income that you received during the 
calendar year 1948? A. I am quite sure I did not. 

Q. Did you ever file a District of Columbia income tax 
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return for income which you received during the calendar 
year 1949? A. My recollection is I did not, I mean, I can 

state the reasons if His Honor feels- 

Q. You have answered the question. The Plaintiff’s Ex¬ 
hibit No. 2 refers to a certain statue called the “Goddess of 
Dawn”—on January 17, 1949. 

Do you know what the value of that statue was, Mr. 
Laughlin. A. I do not, sir. 

Q. You have no idea?A. No, it w-as my opinion that it 
was worth the amount stated in there, that was my opinion. 

Q. Was that also in payment for legal services? A. Yes, 
well, it w-as more in payment for accrued costs that had 
accrued incident to her litigation. 

Q. Incident to the three cases, to which reference has 
been made, in other words, the cases of Keleher vs. Lieb- 
man, et al, Keleher vs. Keleher, and Keleher vs. Ford? 
A. No, Keleher vs. Liebman was not in existence, sir, that 
was not then in existence. It had to do with Keleher 
52 vs. Keleher, principally, sir. There may have been 
some part of it as to Keleher vs. Blake. 

• •**#*# * * 

62 Cross Examination 

**•#*#*•• 

63 By Mr. Owen: 

Q. In response to Mr. Lynch’s question, Mr. 
Laughlin, you mentioned something about conversations 
with others as to the value of the property in Mrs. Kele¬ 
her’s apartment in 1948. Were those conversations as to 
the exact value, or just to general appraisals as to how 
much they might be worth? A. Well, what I was trying to 
arrive at was some sort of an approximate figure. I 

64 did not at that time attempt to—because it would 
have been impossible without an appraisal by a 
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competent authorized appraiser, who was experienced in 
such matters. 

I wanted to arrive at something that would at least pro¬ 
tect me in the litigation that I was going to begin. 

• •••#*#•• 

73 James L. Martin was called as a witness by the de¬ 
fendant and, having been first duly sworn, was ex¬ 
amined and testified as follows: 


Direct Examination 
By Mr. Walker: 

Q. Where are you employed, Mr. Martin? A. In the 
Assessor's Office, District Building. 

Q. In what capacity? A. I am an assistant assessor and 
member of the Board of Personal Tax Appraisers. 

Q. As a member of the Board of Personal Tax Ap¬ 
praisers, do you have the duty of assessing personal prop¬ 
erty taxes for the District of Columbia? A. I do. 

74 By Mr. Walker: 

Q. Mr. Martin, I show you Defendant's Exhibit 
No. 15 for Identification, which consists of several sheets, 
typewritten, printed, and I believe mimeographed, 

75 and ask you if you can identify that exhibit, those 
papers which constitute that exhibit. A. Yes, sir. 

*•****••# 

Q. Mr. Martin, does that file contain the District of 
Columbia personal property tax assessments against .the 
plaintiff, James J. Laughlin for the period July 1, 1948 to 
this date? A. Yes. 
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Q. And were those assessments that you spoke of for 
that period made upon the basis of information furnished 
by Mr. Laughlin in returns filed by him? 
76 A. Mr. Laughlin did not file any returns nor did he 
submit any information concerning his property. 

Q. Upon what basis, then, were those assessments made? 
A. Upon the judgment of the Board of Personal Tax Ap¬ 
praisers as to the value of the property owned by Mr. 
Laughlin in his office and in his home. 

Q. Did you have any information furnished by Mr. 
Laughlin or anyone else with respect to any furniture 
owned by Mr. Laughlin and located in the Woodley Park 
Towers Apartment in the District of Columbia? A. We 
had no such information. 

Mr. Walker: Thank you, Mr. Martin. Your witness. 

• •»•••••• 

83 Abraham Harris Diamond was called as a wit¬ 
ness by the defendant and, having been first duly 

sworn, was examined and testified as follows: 

The Deputy Court Clerk: Give your full name, please. 
The Witness: Abraham Harris Diamond. 

Direct Examination 
By Mr. Lynch: 

Q. State your name, please. A. A. H. Diamond. 

Q. How are you employed, Mr. Diamond? A. Assistant 
Manager up at the Union Storage and Transfer Com¬ 
pany 

84 Q. How long have you been so employed, Mr. Dia¬ 
mond? A. For the past five years. 

Q. May I direct your attention to on or about May 9, 
1950, and ask if at that time you had a telephone conversa¬ 
tion with Mr. Laughlin, the plaintiff in this case? A. I did. 

Q. And do you recall about what time of day it was ? A. 
Five-thirty. 

Q. And did you call Mr. Laughlin, or did Mr. Laughlin 
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call yon? A. Mr. Laughlin called me. 

Q. And do you recall what Mr. Laughlin said to you when 
he called! A. Well, send a truck up immediately to take 
some furniture off the sidewalk up at the—I can’t recall 
the name of that street. 

Q. Was it at Woodley Park Apartment? A. That is 
right, Woodley Park Towers, that is the place. 

Q. Now, Mr. Diamond, how many telephone conversa¬ 
tions did you have with Mr. Laughlin on that date? A. 
There were two. 


85 Q. Do you recall the exact words used by Mr. 

Laughlin when he called you? A. Well, I will giva 

it to you perfectly. There is a double connection on the 
wire that we have there and Mr. Albert Cayton picked up 
the telephone and Mr. Laughlin spoke to him originally; 
then I picked up the telephone when Mr. Albert Cayton 
told me Mr. Laughlin wanted the goods picked up and I 
proceeded with the conversation. And it was just as we 
dispatched that first truck, it was not clear in my mind as 
to who these goods belonged to, so I immediately called 
back Mr. Laughlin and asked him that question. 

Q. And what did Mr. Laughlin say to you when yoh 
called back? A. Mr. Laughlin told me, well, the words or 
my conversation were: 

“It is not clear whose goods these are, whether 
they belong to John B. Keleher or Mrs. Keleher.” 

I didn’t know at that time her initials, nor her name, 
nor her first name, I knew her only under one name, 
“Dolly.” That is what I read in the paper. So I asked 
him specifically: 

“Under whose name do you want these 

86 goods to be stored?” 

He said, “In the name of Mrs. Keleher.” 
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Q. And did the Union Storage and Transfer Company 
carry this property in the name of Mrs. Anna T. Keleher 
on its records? A. That is correct. 

• •••••••• 

97 6 Washington, D. C. 

July 20, 1950. 

The above-entitled action was resumed before the Hon. 
Edwabd A. Tamm, United States District Judge, at 3:00 
o’clock p. m. 

•• • • * 

• •••••••• 

* . * . 

100 / Albert Cayton was called as a witness by the de¬ 

fendant and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination. . -' 

% • 

By Mr. Lynch: * 

Q. Will you state your name, please? A. Albert Cayton, 
C-a-y-t-o-n. 

Q. Where are you employed, Mr. Cayton? A. The ABC 
Board for the District. 

Q. Are you in any w^ay connected with the Union Stor¬ 
age and Transfer Company? A. Yes, it is a family busi¬ 
ness. 

Q. Do you work there? A. Only in spare time, after 
hours. 

101 Q. I direct your attention to May 9 of this year, 
on or about May 9 of this year, and ask if at that 

time you had a telephone conversation with Mr. Laughlin, 
plaintiff in this case? A. Yes, I did. 

Q. Do you recall about what time of day or night it was? 
A. It was approximately 5:15. 

Q. P. M. or a. m.? A. P. M. 

Q. P. M. And where were you at the time? A. In the 
office of the Union Storage and Transfer Company. 
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By Mr. Lynch: • ' 

Q. Did you call Mr. Laughlin or did he call you? A. 
Mr. Laughlin called me. 

Q. And what did he say when he called you? A. H; 
directed my attention to the fact that Mrs. Keieher’s goods 
were being placed on the pavement by the United States 
Marshal and asked me to dispatch a truck to place hei 
goods in storage. 


102 Q. As nearly as possible, will you state to the 
Court the particular words used by Mr. Laughlin on 

that occasion? A. Yes, he said Mrs. Keieher’s goods. 

Q. What? A. He -would like to have Mrs. Keleher’3 
goods placed in storage. 

Q. Now, what, if anything, did you say to him? A. At 
that time I was pinch-hitting there for Mr. Diamond, who 
is the manager, and not knowing just what trucks were 
available, if the job could be executed, I told him that Mr. 
Diamond was out and that I had no authority to say whe¬ 
ther we could take care of the job or not and told him 
that Mr. Diamond would return in just a few minutes and 
I would have Mr. Diamond call him. 

Q. And did you do that? A. I did. 

Q. Mr. Diamond called Mr. Laughlin ? A. That is right ? 
Q. Now, did you hear that telephone conversation be¬ 
tween Mr. Diamond and Mr. Laughlin? A. Yes, I did. 

Q. Were you on the phone? A. That is right. 

103 Q. Extension phone? A. That is right. 

Q. Will you tell the Court, please, as nearly as 

you can recall, using the identical words, the conversation 
between Mr. Diamond and Mr. Laughlin? A. Mr. Dial 
mond called him back and got all the particulars and the 
sum and substance was- 
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Q. Excuse me, I asked you for the particular words as 
nearly as you can remember them now. A. “This is Mr. 
Diamond of the Union Storage and Transfer, I understand 
you want Mrs. Keleher’s goods placed in storage,” and 
asked him about how many rooms of furniture Mrs. Kele¬ 
her had placed on the pavement by the United States Mar¬ 
shal. And, as I recall it, it was about three or four rooms. 

• •••••••• 

A. And Mr. Diamond proceeded to get the particulars 
as to whose name it should be stored in. 

Q. Well, once again, I asked you for the words used as 
nearly as you can recall, rather than the sum and sub¬ 
stance of it. A. As I recall it, he said- 

104 Q. Who said? A. Mr. Diamond said, “Mr. 

Laughlin, in whose name should this be stored in, Mr. 
Keleher or Mrs. Keleher’s,” and he said, “No, Mrs. 
Keleher.” 

• ••••••• • 

123 Guy W. Pearson was called as a witness by the 
plaintiff, and being duly sworn was examined and 

testified as follows: 

Direct Examination 
By Mr. Laughlin: 

Q. Mr. Pearson, state your full name. A. Guy W. Pear¬ 
son. " 

124 Q. And your occupation or title? A. Collector of 
Taxes. 

Q. How long have you been so employed? A. Approxi¬ 
mately 10 years. 

Q. Now, Mr. Pearson, directing your attention to the 
month of May, 1950, was there an occasion or occasions 
that you talked with me, either face to face or over the 
telephone? A. On Saturday morning, May 27, I returned 
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home from a trip and my wife left word to call a certain 
number. I called a certain number and, as I remember, I 
had a conversation with you. 

• •••••• 

128 Q. Now, let me try to refresh your recollection. 
Didn’t I say to you, Mr. Pearson, that I called you 

at the request of Judge Goldsborough and that while 
I differed with Judge Goldsborough on the case that I 
thought was controll'ng in the court, I made a tender to 
you of taxes? A. I do not remember any reference to 
Judge Goldsborough. I do remember a conversation we 
had with reference to payment of taxes. 

Q. And you said you would not accept it? A. I did not 
make any such statement. 

Q. Well, what did you say, sir? Didn’t I suggest to you, 
Mr. Pearson, that the matter was an important one and I 
thought, although unusual, I suggested you come to the 
District Building and you said, * 1 That is out of the ques¬ 
tion, that is preposterous?” A. Mr. Laughlin, my recol¬ 
lection is that that was a discussion that I had with you 
when Mr. Weschler, the Auctioneer—you were asking me 
for the Auctioneer to accept the payment. Now, that is 
the first discussion we had as to accepting a 

129 payment. I told you I had no authority, neither 
had Mr. Weschler any authority to accept any pay¬ 
ment from you. He had only the authority to accept and 
sell the furniture. And you asked me would I accept your 
check. I said, “Certainly, I will accept your check, but 
I have no facilities to accept it today.” And you said, 
“Suppose you come down to my office—suppose I come 
down to my office and open up and accept that payment.” 
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131 • Cross Examination 

By Mr. Walker: 

Q. Mr. Pearson, is Saturday a usual day for your office 
to be open ? A. By Commissioners ’ order, the Collector of 
Taxes Office operates five days a week, Monday through 
Friday. Saturday is a non-work day. 

• ••#**••• 

135 The Court: Let the record indicate that Mr. 
Laughlin has returned to the witness stand and is testify¬ 
ing as a witness. 

Thereupon, James J. Laughlin called as a witness by the 
plaintiff and having been previously sworn was examined 
and testified as follows: 

* 

• • # • * * • . * • 

: . }■' • > / 

Direct Examination 1 

136 The Witness: After the assignment was given to 
- me, soon thereafter I was confronted with a land¬ 
lord and tenant suit and a judgment had been obtained in 
Municipal Court. In order to prevent the eviction of the 
property, I.paid the rent. There was rent paid on another 
occasion and in October, it had already been referred to, 
rent in the amount of $802 was paid. Now, referring 

to Plaintiff’s Exhibit No. 4, there was an 

137 agreement on the 25th of January- 

By Mr. Owen: 

Q. Interrupting, Mr. Laughlin, that is $802, the $802 
which has been testified to previously? A. Yes, Plaintiff’s 
Exhibit No. 3 for Identification. 

Q. And that was paid by you ? A. That was paid by me. 
Q. Was that out of any of Mrs. Keleher’s funds of any 
type, sir? A. No, that was out of my funds, and Plain¬ 
tiff’s Exhibit No. 4, agreement entered into on the 25th of 
January with Mrs. Keleher provided— 
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Mr. Walker: If Your Honor please, I don’t believe it is 
necessary for the witness to testify what a written agree¬ 
ment provides and I don’t believe that exhibit is in evi¬ 
dence. 

The Witness: Well, all right. There was an agreement 
made at that time that embraced the amount of moneys 
that had been expended in order to protect that property, 
that is covered in the agreement. That money is my 
money, it was advanced by me and has not been repaid. 
That totals approximately $2,000, which is the amount 
awarded me by this court in a divorce case. None of that! 
has been repaid, it was paid out in' order to protect this* 
property. 

By Mr. Owen: 

Q. And do you, sir, have any sort of an itemiza- 
138 tion as to those particular payments? A. There is 
' attached to there, there are slips of paper to that 
agreement, I think that my secretary had itemized, at¬ 
tached to the exhibit, certain other items of cost paid, and 
so on, on behalf of Mrs. Keleher. 

Q. We have heard, sir, on the witness stand, certain tes¬ 
timony as to a telephone call which you made to a storage 
company on the evening of the eviction. I wonder if you 
could tell us whether or not that occurrence has been related 
fully to the Court and if there are any variations as you 
recall it? 

The Court: Would you identify the date of the eviction. 
I think you have had testimony about two different evic¬ 
tions, which one do you refer to? 

• Mr. Owen: This is the complete and final exiction on 
May 9 of this year. 

The Witness: On May 9, when it appeared that eviction 
was imminent—efforts had been made the day before to 
prevent it but without success—it was then felt that, sincd 
the $2,000 awarded by this Court had been fully expended 
by me, I would incur no further financial responsibility. 
The eviction proceeded- 
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The Court: Just answer the question. 

The Witness: Yes. I called the Union Transfer and 
Storage Company and I don’t know who I talked with, one 
of the Caytons, I am unable to say, it may have 

139 been the Mr. Cayton who was here this afternoon, 
I don’t recall that. I talked to one of the Caytons 

and, at different times, Mr. Diamond. I don’t know the 
language that was used, the main concern was to get that 
furniture off the sidewalk and get it into storage. 

By Mr. Owen: 

Q. By the way, what was the condition of the weather 
that evening, if you know? 

Mr. Walker: Your Honor, I can’t see why the weather— 
The Court: The objection is sustained. . 

The Witness: All right. And it is my recollection that 
it was explained to the Caytons that it was my furniture, 
at least exempting the items of wearing apparel and per¬ 
sonal property, and that I would assume—they would look 
to me for responsibility. 

Mr. Walker: If Your Honor please, I believe I am going 
to object to this because the person with whom Mr. Laugh- 
lin is now testifying about a conversation has not been 
identified. He says one of the Caytons. I object to the 
question and the answer and move that the answer be 
stricken from the record until the person the plaintiff had 
the conversation with is identified. 

The Court: I don’t think that your objection is well 
taken because, in connection with your own case, you have 
produced a witness named Albert Cayton who has testi¬ 
fied with reference to conversations with the plain- 

140 tiff. The plaintiff testifies that he talked to a Cay¬ 
ton; further, he can’t identify him. The witness in 

connection with your case said there are four brothers as¬ 
sociated in the business. I think that the testimony is 
proper in connection with plaintiff’s case. I will overrule 
the objection. 
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The Witness: And that I would assume the responsibil¬ 
ity; my recollection is that I didn’t go into detail then, spe¬ 
cifically as to my property. I think I told them it was, bui; 
in any event they were to look to me for future instruc 
tions. And thereafter, there were calls made to the Cay- 
tons and on that day in quest T on after the call was made, 
either a Mr. Cayton or Mr. Diamond called back anc. 
stated that they believed that they could, even though ii; 
was late in the day, they could make the transfer, could 
remove the furniture. And then it is my recollection that 
night, that same night, either at my office or at my house 
they called me and stated that it had been done and for 
me to come there and make an inspection. And then there 
was a conversation with the Caytons on May 27, Saturday, 
May 27, and also with Mr. Diamond. Mr. Diamond hat [ 
called me several times during the day of the 26th urging 
upon me the necessity of certainly taking some steps to 
protect my property. I told him that he didn’t have to be 
particularly concerned, that I would take steps and I told 
him that the whole matter was being put up to Mr. Pear ¬ 
son, the evidence of my ownership. He called sev ■ 
141 eral times that afternoon and then he called two or 
three times that night, I recall specifically he goi; 
me about midnight. And he said, “Are you going to bo 
able to work anything out about that?” He said, “Yon 
are not going to let them get by with that.” 

I said, “Well, I will he there early in the morning.” 

I went there early that morning and Mr. Diamond him - 
self called the Auctioneer’s office and made the suggestion 
that they not proceed with moving this furniture. There 
was a young man in attendance, one of the Weschlers, b€> 
stated that he couldn’t do anything except under the in¬ 
structions of his father. They located his father and then 
they said they would proceed to move that furniture. 

Thereafter, I came to this Court, Judge Goldsborougli 
was sitting, and I was concerned at that time with a re : 
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straining order to prevent the moving of that furniture to 
the storage house. Judge Goldsborough felt that a re¬ 
straining order was not necessary, but for me to run down 
to the Tax Collector. He said, “Saturday or no Saturday, 
he has got to take the taxes.’’ I acquainted Judge Golds¬ 
borough with the Tumulty vs. District of Columbia, but he 
felt that I should make the tender. 

I then went back to the storage place. We tried to get 
Mr. Pearson. We received word that Mr. Pearson was 
out and a message was left for Mr. Pearson to call. We 
waited some time, I think it was perhaps 11:30 or 12:00 
o’clock before Mr. Pearson came back, at least re- 
142 turned the call. > I then discussed the matter and 
Mr. Pearson said he w’as familiar with my claim. 
And then I suggested to him that the furniture should not 
be moved because if the furniture was moved to the Auc¬ 
tioneer’s place, there would be damage to the furniture. 
Well, he said he didn’t think that he could change. I then 
made a tender of taxes, I said, “There has been no assess¬ 
ment against me but, based on what Judge Goldsborough 
said, I now tender you the taxes,” and he said he wouldn’t 
take them. I said, “Well, you come down to your office 
today.” He said, “No, that is out of the question, I won’t 
do that.” I said, “Well, then, suppose rather than haggle 
over this, hold everything up until Monday, and then don’t 
move the furniture, the Cay tons don’t want it moved.” 
Two of the Caytons were there and Mr. Diamond was 
there, “They don’t want it moved.” And he said, “No, I 
won’t change.” 

And then I closed the conversation, I said, “You under¬ 
stand that if you move this furniture now, I will hold you 
responsible for any costs that accrue after this date, as 
well as cost of any damage to the furniture.” 

By Mr. Owen: 

Q. Did anyone, sir, overhear this conversation between 
yourself and Mr. Pearson to which you have just alluded? 
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A. There was one of the Caytons on the extension phone 
part of the time, and part of the time, Mr. Diamond, and 
my recollection is a part of the time one of the 

143 Weschlers, because I took the view that Mr. Weschler 
was acting as Mr. Pearson’s agent and Mr. Weschler 

then verified to Mr. Pearson that he held in his hand checks 
for the amount of taxes claimed by him. He told him that 
over the phone. 

Q. Did there ever come a time, sir, prior to this trial, 
wherein you told Mr. Diamond, the witness who testified 
here yesterday, that this was your property and that you 
were taking steps to protect it, or in any wise informed hiih 
that the property belonged to you? A. Well, that was tol<jl 
to him, that was told to Mr. Diamond and the Caytons on 
several occasions, because I was in touch with them twd 
or three times a vreek with respect to this furniture, be¬ 
cause I recall- 

The Court: Just answer the question. 

Mr. Owen: Your Honor’s indulgence just a moment. I 
believe that is all, Your Honor, that concludes the direci; 
examination. 

Mr. Walker: Your Honor please, I move now to strike all 
reference in the witness’ testimony to the reference to any 
written documents or papers which have not been offered 
in evidence. 

The Witness: Well- 

The Court: The Court will pass on it, Mr. Laughlin. 
Mr. Walker: There is some testimony about some writ¬ 
ten slips of expenses or something which is not in evi- 

144 dence. There is testimony about a written agree¬ 
ment not in evidence and the best evidence of any 

agreement would be the paper writing. I move the refer¬ 
ence to the contents of any written agreement and any 
memorandum that is written be stricken. 

Mr. Owen: Of course, Your Honor, I don’t believe that is 
the state of the law. I don’t think to refer to the Constitu- 
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tion of the United States, we have to present it in evidence 
here. I don’t think there has been made any reference by 
this witness as to the contents of any document at all. We 
can certainly allude to certain documents, slips or, “I got 
a receipt,” or either, “I sent a check,” without introducing 
the document in evidence, and it is the first time I have 
heard that you do have to introduce every document al¬ 
luded to in evidence before the Court. 

Mr. Walker: As I said before, if Your Honor please, if 
there is a. written agreement and if any testimony that 
this witness has given concerning any written agreement 
deals with the contents of that, written agreement, it is of 
course secondary evidence, not the best evidence. The 
written agreement itself would be the best evidence. The 
same also would be true as to what any written memoranda 
contained, and the plaintiff has concluded his case, as I 
understand counsel. So I move that testimony be stricken 
insofar as it relates to the written agreement and the 
memorandum attached thereto, to which the witness re- 

- f erred. 

145 The Court: I don’t think there is anything in the 
•record to. indicate the plaintiff has concluded his 
•case. He has concluded his direct examination. 

Mr. Walker: I think Your Honor is correct, I am sorry. 

The Court: The Court points out the witness testified, 
in answer to a question, that after an assignment had been 
given to him of this property, he was confronted with a 
landlord and tenant suit, that thereafter he paid the rent 
for Mrs. Keleher for the purpose of protecting the prop¬ 
erty. He testified that he paid the rent on another occa¬ 
sion. He then testified that he had advanced, this is in 
answer to the general question as to what he had done to 
protect his property, approximately $2,000. He was asked 
w r hether he had any document to support that and said 
yes, that he had certain slips of paper which were itemized, 
which were prepared by his secretary, which included items 
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of costs, and so forth, in behalf of Mrs. Keleher. There 
is no direct testimony as to what the contents of the pa¬ 
pers were. The testimony is that the witness had ad¬ 
vanced approximately $2,000. There is nothing presented 
to the Court, either to refresh the witness’ recollection as 
to how the $2,000 was arrived at, or as documentary evi¬ 
dence to support the claim. Under the circumstances, the 
Court must deny-your motion to strike the testimony. 

Mr. Walker: Thank you, Your Honor. 

• • • # • * • • 

146 Cross Examination 

By Mr. Walker: 

Q. Mr. Laughlin, did Mrs. Keleher pay you any rent for 
the use of this property for any period subsequent to May 
15, 1948? A. No, she did not, sir. 

Q. Did you insure that property against its loss' or dam¬ 
age? A. There was a policy of insurance covering a pe¬ 
riod of years, I think it has another year to go. 

Q. Were you the beneficiary under that policy? A. No, 
that was a policy of several years’ duration, as I under¬ 
stand. 

Q. Who was the beneficiary, if you know? A. I don’t 
know that, the fact is I don’t recall that I have ever seei. 
the policy. I am relying on what was told me. 

Q. In any event, you haven’t seen the policy and you 
didn’t take out any insurance on this furniture? A. Thai; 
is right. 

* • * * • # « 

148 By Mr. Walker: 

Q. Now, Mr. Laughlin, very recently this Court 
has indicated on two occasions that it would grant you s. 
restraining order to protect this property, provided yot; 
posted bond in amounts set by the Court. You didn’t 
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post any bond on either of those occasions, did you? A. 
No- 

Q. Thank you, that answers the question. A. That is 
right. 

Q. Now, you say that on Saturday, May 27, 1950, you 
tendered the taxes- Am I correct? A. Yes. 

Q. Isn’t it true that you offered to present Mr. 

149 Pearson with a check on that date? A. Yes, that 
is the testimony. 

Q. Did you have that check certified at that time? A. 

that was explained to Mr. Pearson- 

The Court: Just answer the question. 

The Witness: No, it was not. 

By Mr. Walker: 

Q. Did you offer on May 27 to pay those taxes in cash to 
Mr. Pearson? A. No, sir. 

*•*#**•#• 

By Mr. Walker: 

Q. Now, Mr. Laughlin, the first step you took to protect 
this property, either in your own behalf or in Mrs. Kele- 
her’s behalf, was on May 26, 1950, isn’t that correct? A. 
Oh, no, I wouldn’t say that, no, sir. 

Q. As to this defendant? A. I was on as to—well, I 
don’t know. Oh, no, I called his—I don’t remember talk¬ 
ing to Mr. Pearson, I had called Mr. Pearson’s office sev¬ 
eral times before I talked to him personally and before 
the letter was written, and Mrs. Keleher said she had ac¬ 
quainted that office with the status of my assignment. 

Q. Who did you talk with on those prior occasions? A. 
I don’t recall, sir. It is like calling one of those 

150 offices, you rarely w’ould ever talk to the Collector, 
himself. 

Q. Do you recall, Mr. Laughlin, the exact dates that you 
made those calls? A. I would say the early part of that 
week and probably the latter part of the week preceding. 
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Q. Approximately what day of the month, and whaf; 
month? A. I am referring to May, sir.’ 

Q. May? A. May. 

Q. Will you make it a little more definite as to the date ? 
A. I thought—the early part of that week ending the 27th 
sir, and the latter part of the week ending the 20th, sir. 

Q. You called prior to May 22, 1950? A. I don’t recall 
that, sir, whether I did or not. Mrs. Keleher, I mean, tol<ji 
me that she had called some month or tw r o before that wheh 
someone had contacted her. 

Q. In any event, you didn’t at any time prior to May 27 
1950, go to the Collector of Taxes’ office and there tender 
the payment of the taxes on this property which is here in 
controversy? A. No, sir, because no levy had- 

The Court: Just answer the question. 

The Witness: I did not, sir. 

151 By Mr. Walker: 

Q. Did you ascertain, did you attempt to ascer¬ 
tain any time after May 15, 1948, whether the taxes on this 
property had been paid? A. I don’t recall that, I prob¬ 
ably discussed it with Mrs. Keleher and I think perhaps 
her taxes, generally. I don’t know as to this property, 
but she discussed different matters with me. Specifically, 
as to whether I discussed this, I am unable to say. 

Q. Did you go and ask Mr. Pearson had the taxes oji 
this property been paid? A. No, sir, no. 

Q. Did you ask any of the assessing authorities? A* 
No, sir. 

Q. Did you ask anyone in the District Government? A. 
No, sir, that is, not to my knowledge. 

Q. Mr. Laughlin, did I understand you to say that thk 
Court awarded you an attorney’s fee in the case of Kelehejr 
vs. Keleher? A. Yes, sir. Of course, you must- 

The Court: You have answered the question. 

The Witness: Yes. 

By Mr. Walker: 
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Q. Was that in the court decree? A. That was in the 
court decree. 

152 Q. And that was against the defendant, that was 
to be paid by Mr. Keleher? A. That is right. 

Mr. Walker: I think that will be all of the cross. 

Redirect Examination 

i 

By Mr. Owen: 

Q. At the time of the assignment, Mr. Laughlin, was 
there any understanding as to who was to use the property? 

A. Oh, the Understanding was that Mrs. Keleher would 
continue to use the property. 

157 Recross Examination (continued) 

By Mr. Walker: 

Q. You didn’t mail the checks to the Collector of Taxes, 
did you? A. No, sir. 

Q. And you didn’t take them in Monday, May 27? A. 
No, sir- 

*•••••••• 

160 Guy W. Pearson was recalled as a witness in his 
own behalf and, having been previously sworn, was 
examined and testified further as follows: 

Direct Examination 

By Mr. Walker: 

Q. Mr. Pearson, did the plaintiff, Mr. Laughlin, offer 
you a check or checks in payment for the taxes? A. He 
did not nor has not offered me a check or checks in pay¬ 
ment of these particular taxes at any time since this ac¬ 
tion started. 

Q. Did he offer any check to you before, that is before 
May 27 ? A. In payment of these taxes, no. 
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Q. What was the subject of conversation between you 
and Mr. Laughlin, if any, with reference to checks? A, 
Mr. Laughlin asked me during this conversation on Satur ¬ 
day, May 27, in the course of the conversation would I 
accept his check. I said I would accept his check but under 
the circumstances, I would require it to be certified because 
he was asking me to release property which I had officially 
seized and I couldn’t release it upon submission of a per¬ 
sonal check. 

• •*#****<> 

161 Cross Examination 

By Mr. Laughlin: 

#•*##*•* <► 

Q. Sir, was there anything said by me to you about a 
check or checks? A. Yes. 

Q. All right, what was said? A. You asked me if I 
would, in this conversation on May 27, in the course of 
that conversation, you asked me if I would accept your 
check. I told you that I would accept your check but, 
under the circumstances, I would insist that it be certified . 
• •«••••«<» 

177 IN THE UNITED STATES DISTRICT COURi 

FOR THE DISTRICT OF COLUMBIA 


James J. Laughlin, Plaintiff, 
v. 

Guy W. Pearson, Defendant. 


Civil Action No. 2321-50 
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178 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


James J. Laughlin, Plaintiff, 
v. 

Guy W. Pearson, Defendant. 


Civil Action No. 2321-50 


Washington, D. C. 
July 20,1950. 

The above-entitled action came on for further hearing 
on complaint for injunction before the Hon. Edward A. 
Tamm, United States District Judge, at 3:00 p. m. 
Appearances : 

On behalf of the plaintiff: 

James J. Laughlin, Esq., and William E. Owen, Esq. 
On behalf of the defendant: 

George F. Lynch, Esq., Assistant Corporation Counsel, 
Harry L. Walker, Esq., Assistant Corporation Counsel 


179 OPINION 

The Court: The present action is one in which 
the plaintiff seeks to enjoin the defendant, as Collector of 
Taxes of the District of Columbia, from proceeding with 
the sale of certain personal property as a result of an 
assessment or assessments issued by the defendant against 
Mrs. Anna T. Keleher. 

The plaintiff, in support of his contention that the prop¬ 
erty is not the property of Mrs. Anna T. Keleher, offers 
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in evidence two exhibits indicating that the said Anna T. 
Keleher had transferred this property to the plaintiff, the 
transfers being indicated by an assignment of bill of sale 
dated May 15, 1948, executed by Anna T. Keleher, and a| 
supplemental assignment dated January 17, 1949. 

Without attempting to summarize the evidence offered by 
the defendant, it is the defendant’s contention that the 
property was the property of Anna T. Keleher, that the 
assessments against her were valid, and that the proceed¬ 
ings to foreclose and secure execution by tax sale of the 
property were properly taken, because the defendant de¬ 
nies the challenge that possession of the property is in 
the plaintiff. 

There are conflicts in the testimony between that offered 
by the plaintiff and that offered by the defendant. The 
overall picture before the Court, at least in the final,stages 
of this controversy, appears to be one in wkich one 
184 person, initially reluctant to pay taxes, acquiesced 
and tendered at least the amount of taxes due. The 
Tax Collector displayed a reluctance to accept the taxes. 

The Court, looking to all the facts in the case and at¬ 
tempting to do substantial justice in behalf of both parties 
to the litigation, will grant the prayer of the complaint 
for a final and permanent injunction in this case, restrain¬ 
ing the defendant from disposing of the property by public 
sale or otherwise. 

The permanent injunction will issue at such time as 
the plaintiff has tendered to the defendant certified check 
or checks for the full amount of the taxes due and owing 
on the property as of May 27, 1950, as established by the 
notices of taxes issued upon this property prior to that 
date covering the taxes outstanding as of that time. 

Mr. Laughlin: I will prepare an order. 

Mr. Lynch: May I ask Your Honor about costs in this 
case. There have been certain costs incurred by the Col¬ 
lector of Taxes pursuant to his attempt to sell this prop- 
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erty and realize the taxes. It has been necessary for him 
to advertise twice in the newspaper; it has been necessary 
for Mr. Weschler, as his agent, in order to effectively carry 
on a sale, to advertise in the newspaper also, and he car¬ 
ries that on by sending cards and letters to people that he 
thinks will be interested in particular items. 

181 The Court: What do you estimate is the total 
amount of the costs accruing to the defendant in 

this case? 

Mr. Lynch: May I confer with Mr. Pearson, Your Honor? 

(Mr. Lynch conferred with Mr. Pearson.) 

Mr. Lynch: My offhand opinion on that—I have seen 
some of these figures before, I can’t recall them at the 
present time—is that those costs amount to about a thous¬ 
and dollars, possibly more, twelve hundred dollars. Of 
course, Mr. Pearson had a contract with the auctioneer to 
sell this property. The auctioneer is entitled to, I believe, 
twelve per cent. 

The Court: Apparently the amount of taxes was about 
$1,628, if the total amount tendered by Mr. Laughlin in 
the two checks of May 27 has represented the approximate 
amount of the taxes. Does the government spend a thous¬ 
and dollars to effect a sale to collect sixteen hundred dol¬ 
lars’ worth of taxes? 

Mr. Lynch: Let me say this, Your Honor, please: I was 
about to say the Collector has a contract with Mr. Weschler 
to sell the property and he is entitled to a certain commis¬ 
sion; I believe it is about twelve per cent. Now, I think, 
had this sale gone on as it was scheduled, that would have 
been the extent of the Collector’s liability to Mr. Weschler. 
In view of what happened, however, there was no sale; he 
wasn’t in any position to take his twelve per cent out of it. 
He has submitted to the Collector certain estimates, 

182 as of the days those were submitted, that is, after 
these scheduled sales, stating what his costs were; 

that is the basis of my figure to Your Honor. Of course, 
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if the sale finally went on, there are certain of those costs 
that would have been absorbed by the commission, which 
would reduce it an appreciable amount. I can’t tell Your 
Honor definitely what that would be right now; we 'would 
have to confer with Mr. Weschler. 

The Court: What is your position with reference to the 
costs ? 

Mr. Lynch: It is my position that the defendant should 
be held liable for paying those costs. 

The Court: The defendant? 

Mr. Lynch: I am sorry—the plaintiff should be held re¬ 
sponsible for paying those costs. 

Mr. Laughlin: Of course, Your Honor, my view is this: 
I shouldn’t be required to pay anything that accrued after 
May 27, when the tender was made, and the whole matter 
could have been adjusted if my suggestion had been fol¬ 
lowed at that time. And the fact that he has this—I think 
that that is rather unusual—that he has this particular, 
peculiar contract with Mr. Weschler, and I suppose it is 
of such a binding nature that it cannot be waived or re¬ 
scinded under any circumstances; my view is, Your Honor, 
that I shouldn’t be required to pay anything after May 27. 

Mr. Walker: If Your Honor please, may I be heard just 
a moment, briefly. He said the matter could have 
183 been adjusted. The matter could have been ad¬ 
justed of Mr. Laughlin’s property long ago by pay¬ 
ment of the taxes when they were due. Everything that 
has transpired since the date these taxes were due, assum¬ 
ing, as Your Honor has found this property belongs to 
Mr. Laughlin, I assume that is the finding of the Court, he 
was under the duty and is in no position different from 
any other taxpayer. Any other taxpayer that recouped 
his property at this date would still be charged with alj 
costs and interests and penalties. I don’t think it is opei^ 
to question. 
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Now, also, if Your Honor please, may I suggest that 
some limit be fixed upon tbe payment of whatever amount 
Your Honor finds that the plaintiff should pay to the Col¬ 
lector. I didn’t understand you set a limit for the pay¬ 
ment of taxes or whatever costs there may be. 

The Court: I don’t follow you, I don’t know what you are 
talking about. You want the Court to se a limit on the 
amount the plaintiff would be required to pay? I am sure 
the plaintiff is very anxious to have a limit placed on what 
he is required to pay. 

Mr. Walker: I mean the time within which to make the 
payment. We have a permanent injunction and there is 
no limitation of time attached. 

The Court: I understand your point. The Court wants 
to allow reasonable time. What is a reasonable time, Mr. 

Laughlin, in which to meet these tax payments? 

184 Mr. Laughlin: Oh, I would say, Your Honor, 
thirty days. I would say August 15. 

Mr. Lynch: Of course, in the meantime, the costs are 
continuing, Your Honor. The property, so far as I know, 
is still down in Mr. Weschler’s warehouse and he is charg¬ 
ing the Collector for that all the time and for handling 
charges on it. 

The Court: The Court thinks that that is a little too 
long,-Mr. Laughlin. What about August 10th? 

Mr. Laughlin: Yes, as a matter of fact, Your Honor, 
when I said that, August 15th, I meant that at the outside, 
and that was only due to the fact I might be engaged in 
some other litigation. My first tendency was to say Au¬ 
gust 1st, but August 10th would be wholly adequate. 

The Court: 1 will allow until August 10th. The Court 
will assess the costs of the proceeding against the plaintiff, 
in so far as the costs accrued up to May 27th. The Court 
believes that on that date there was a reasonable tender of 
the taxes, and the costs subsequent to that date will not 
be assessed against the plaintiff. 
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(Thereupon, at 5:25 o’clock p. m., the hearing was con¬ 
cluded.) 


186 Filed May 26, 1950, Harry M. Hull, Clerk. 

Complaint for Injunction 

The complaint of James J. Laughlin shows unto the 
Court the following: 

1. He is a citizen of the United States, a legal and voting 
resident of the State of Indiana, and a practicing attorney 
in the District of Columbia. 

2. The defendant is a citizen of the United States and anj 
official of the District of Columbia, holding the office of 
Collector of Taxes. 

3. Plaintiff is attorney for Anna T. Keleher and repre¬ 
sents her in various types of litigation pending in this Court 
and in other courts. 

4. Plaintiff says unto the court that he is the owner of 
certain property now in the possession of the Union Storage 
and Transfer Co., located at 820 - 20th St., N.W., by virtue 
of an assignment for value from Anna T. Keleher, on or 
about May 15,1948 and June 17,1949. 

5. Plaintiff says unto the court that on May 23, 1950 the 

following letter was addressed to him: 

187 “UNION STORAGE & TRANSFER CO. 

820 Twentieth Street, N. W. 

Washington 6, D. C. 

May 23, 1950 

James J. Laughlin, Esquire 
Attorney for Mrs. Anna T. Keleher 
National Press Building 
Washington, D. C. 

Dear Sir: 

This will confirm the notice we gave you over the tele¬ 
phone earlier today to the effect that we have been in- 
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structed in writing by the Collector of Taxes for the District 
. of Columbia to deliver the furniture and personal effects 
of your client, Mrs. Anna T. Keleher, to the auction rooms 
of Adam A. Weschler, 905 E Street, N. W., for sale to 
satisfy delinquent taxes. As you know, we notified you 
promptly when the levy w T as made, almost immediately 
after the goods came into our hands. 

We have been instructed to have the goods at the auction 
room for sale this coming Saturday, May 27th, but in order 
to have that accomplished, it may be necessary for us to 
start making delivery from our warehouse on the preceding 
day, Friday, May 26th. 

Please give notice of this situation to your client. 

Assuring you of our desire to cooperate in every way 
possible, we are 

Yours very truly, 

Union Storage & Tr\nsfer Co. 

/s/ A. H. Diamond 
By A. H. Diamond, 

Assistant Manager.” 

Plaintiff says further that on May 26,1950 at about 12:00 
noon he contacted the defendant and was advised that no 
steps would be taken to cause said property to be delivered 
to the auctioneer by the Union Transfer and Storage Co., 
and that there would be further discussions on the matter. 
However, at or about 1:15 P.M., May 26th, he was advised 
by the defendant that a directive had been issued 
188 by the District Government requiring the Union 
Transfer and Storage Co. to deliver this property to 
Adam A. Weschler, the auctioneer, at 8:30 A.M., May 27th. 

6. Plaintiff says that if this sale is proceeded with ir¬ 
reparable damage will come to plaintiff and he asks that 
defendant be restrained and enjoined from proceeding 
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with this sale pending determination of this case on th$ 
merits. 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue from this Court directing and com 
manding the defendant to answer this suit. 

2. That temporary restraining order issue restraining 
and enjoining the defendant from proceeding with this sal^ 
pending final determination of the matter. 

3. That preliminary injunction issue maintaining th^ 
status quo until the hearing on the merits. 

4. That at final hearing, final and permanent injunction 
issue. 

5. And for such other and further relief as the circum 
stances of the case require and to this Court may seeqi 
just and proper. 


James J. Laughlin. 

* * • • * * * * • 

189 Filed June 1, 1950, Harry M. Hull, Clerk 

Notice 

To: Guy W. Pearson 
Ralph A. Weschler 

Please take notice that at 11:30 A.M., Thursday, June 1, 
1950, or as soon thereafter as is convenient to all parties 
and when parties can be heard, application will be made to 
the Hon. Edward M. Curran, in Motions Court, for a tem¬ 
porary restraining order. It is suggested that you be pres¬ 
ent at that time. 

I call your attention to the case of Jones vs. Security & 
Exchange Commission , 298 U.S., page 1, wherein it is said : 

“The rule is well settled both by the courts of 
England and of this country, that where a suit is 
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brought to enjoin acts or activities * * * of which 
suit the defendant has notice, the hands of the de¬ 
fendant are effectually tied pending a hearing and 
determination even though no preliminary injunc¬ 
tion or restraining order be issued.” 

In view of the above I assume you will maintain the 
status quo until Judge Curran acts. 

James J. Laughlin, 

National Press Building, 

Plaintiff in Proper Person. 

• •••••••• 

190 Filed June 15, 1950, Harry M. Hull, Clerk 

Answer 
First Defense 

This Court lacks jurisdiction over the subject matter of 
the complaint filed herein. 

Second Defense 

The complain fails to state a claim against the defendant 
upon which relief can be granted. 

Third Defense 

1. Defendant admits that plaintiff is a citizen of the 
United States and a practicing attorney in the District of 
Columbia, but denies that plaintiff is a legal resident of 
the State of Indiana, and states that he is without knowl¬ 
edge or information sufficient to form a belief as to whether 
plaintiff votes in the State of Indiana. 

2. Defendant admits the allegations contained in para¬ 
graph numbered two (2) of the complaint. 

3. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to whether plaintiff is attorney 
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for Anna T. Keleher and represents her in various types 
of litigations pending in this and other courts. 

4. Defendant denies the allegations contained in para¬ 
graph numbered four (4) of the complaint. 

5. (a) Defendant is without knowledge or information 
sufficient to form a belief as to whether or not a letter (as 
set forth in the complaint) was addressed to plaintiff bn 

May 23, 1950. 

191 (b) Further answering paragraph numbered five 

(5) of the complaint, defendant admits that on May 26, 
1950, at about 12:00 Noon plaintiff contacted him (by tele¬ 
phone), but denies that he (defendant) advised plaintiff 
that no steps would be taken to cause said property to be 
delivered to the auctioneers by the Union Storage and 
Transfer Company and that there would be further discus¬ 
sions on the matter. 

(c) Further, answering paragraph numbered five (5), 
defendant denies the last sentence thereof, but states that 
at or about 1:15 P.M., May 26, 1950, he advised plaintiff 
(by telephone) that a letter had been forwarded to the 
Union Storage and Transfer Company authorizing said 
company to remove from storage and transfer to Adam A. 
Weschler & Son, Inc., 905 E Street, Northwest, Washing¬ 
ton, D. C., on Saturday, May 27, 1950, all salable tangible 
personal property belonging to John B. and/or Anna T. 
Keleher. 

6. Defendant states that paragraph numbered six (<>) 
contains conclusions of law which he is not required to 
answer but if an answer be required, the same are denied. 

193 Filed Jun 211950, Harry M. Hull, Clerk. 

###••**#• 
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Order Denying Motion for Temporary Restraining Order 

It appearing to the Court that on the first day of June, 
1950, plaintiff made application to this Court for a tem¬ 
porary restraining order enjoining the Collector of Taxes, 
D. C., from proceeding with the sale at public auction 
(scheduled to be held on the first day of June, 1950, at 10 
o’clock A.M., on the premises of Adam A. Weschler & Son, 
Inc., auctioneers, 905 E Street, Northwest, Washington, 
D. C.) of certain tangible personal property seized and dis¬ 
trained by the said Collector on May 11, 1950, and then in 
the possession of the Union Storage and Transfer Com¬ 
pany, 820 20th Street, Northwest, Washington, D. C., and 
held by said company in the name of Anna T. Keleher; and 
It further appearing that a hearing on said application 
was had in open Court on the second day of June, 1950, at 
which time this Court stated that it would grant such an 
order subject to plaintiff’s posting a bond in the amount of 
Three Thousand ($3,000.00) Dollars not later than Monday, 
the fifth day of June, 1950, for the purpose of indemnifying 
the defendant for such costs and damages as might be in¬ 
curred or suffered by said defendant as a result of being 
wrongfully enjoined or restrained from proceeding with the 
aforesaid scheduled tax sale; and 
It further appearing to the Court that plaintiff did not 
post a bond as aforesaid, it is by the Court this 21st day 
of June, 1950, 

194 Ordered, That the motion for a temporary restrain¬ 
ing order be, and the same hereby is, denied. 

Edward M. Curran, 

Judge. 

• * » • • • 

196 Filed July 5,1950, Harry M. Hull, Clerk. 

*##*••••• 
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Application for Temporary Restraining Order 
Now comes the plaintiff and applies to the Court for a 
temporary restraining order, and calls attention to plain¬ 
tiff’s affidavit annexed hereto and made a part hereof. 

James J. Laughlin 
National Press Building 
Plaintiff in Proper Person 

* # # * • # * * • 

200 Filed July 7, 1950, Harry M. Hull, Clerk. 

Temporary Restraining Order 

Upon consideration of the application for temporary 
restraining order and that said hearing should be heard at 
the earliest possible date, and the court being of the view 
that the ownership of the property in question should be 
determined by judicial hearing, and the court being also of 
the view that irreparable injury will result if this sale pro¬ 
ceeds, it is by the court this 7th day of July, 1950 at 1:25 
o ’clock P. M. 

Ordered that the defendants, Guy W. Pearson and Ralph 
A. Weschler and their agents, and employees, be and they 
are hereby enjoined from proceeding with the sale of prop¬ 
erty taken from the premises of Anna T. Keleher in Wood- 
ley Park Towers on May 9, 1950 and removed to the office 
of the defendant Weschler, and it is further 
Ordered that this temporary restraining order shall ex¬ 
pire on the 17th day of July, 1950, unless otherwise ordered 
by the court, and it is further 

Ordered that this cause shall be set down for hearing on 
the application for preliminary injunction on the 17th day 
of July, 1950, and it is further 

201 Ordered that this temporary restraining order 
shall not become effective until bond in the amount 
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of $3,000, surety satisfactory to the court, conditioned to 
pay all costs and damages in the event of the wrongful 
issuance of this restraining order, has been filed, and it is 
further 

Ordered that the plaintiff shall pay for the cost incident 
to the scheduled sale which, except for this restraining 
order would have transpired July 6,1950 at 2:00 P. M. 


By the Court: 


Jas. W. Morris, 
United States District Judge. 


• •••• 

202 Filed Aug. 1, 1950, Harry M. Hull, Clerk. 

• •••• ••#• 

This cause came on for hearing by the Court without a 
jury and, upon the evidence adduced at the trial, the Court 
makes the following Findings of Fact and Conclusions 
of Law: 


Findings of Fact 

The Plaintiff, JAMES J. LAUGHLIN, received from Mrs. 
Ann a T. Keleher, on May 15,1948, an assignment of bill of 
sale of her furniture, fixtures, utensils, appliances of every 
kind, character and description owned by the said Anna T. 
Keleher, and located at that time in her apartment, #318 
Woodley Park Towers, for valuable consideration in the 
form of legal services rendered and to be rendered. 

The assignment of bill of sale of May 15, 1948 exempted 
one marble statue of Aurora, Goddess of Dawn, together 
with pedestal. 

The plaintiff, JAMES J. LAUGHLIN, received from Mrs. 
Anna T. Keleher on January 17, 1949, a supplemental as¬ 
signment, transferring to the plaintiff one marble statue of 
Aurora, Goddess of Dawn, with pedestal. 
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The said Anna T. Keleher continued to occupy the apart¬ 
ment and used said furniture, without any payment in the 
form of rental or otherwise to the plaintiff Laughlin, until 
May 9,1950, when she was evicted from her apartment, and 
the plaintiff, James J. Laughlin, arranged with the Union 
Storage & Transfer Company to transfer said property to 
their place of business located at 820 - 20th Street, N. W. 
The furniture was stored in the name of Anna T. Keleher. 

On May 11, 1950 there was served on Anna T. Keleher at 
Gallinger Hospital, where she was confined, notice of 
203 distraint for personal property taxes in the amount 
of $1,628.70. On Saturday, May 27, 1950, the plain¬ 
tiff advised the defendant that he had prepared two checks 
totalling $1,628.70, representing the amount of said taxes, 
plus penalities up to and including May 27, 1950. The de¬ 
fendant inquired of plaintiff whether the checks were certi¬ 
fied and upon being advised in the negative declined to ac¬ 
cept the checks. Plaintiff tendered the checks to the auction¬ 
eer retained by the defendant to sell the furniture but the 
auctioneer could not accept the checks for the taxes. De¬ 
fendant declined plaintiff’s suggestion that defendant come 
to defendant’s office to arrange for the payment of the 
taxes because the tender was made on Saturday on which 
day defendant’s office was closed. The defendant ordered 
the furniture and fixtures transferred to the auction rooms 
of Adam A. Weschler, 905 E Street, N. W., and proceeded 
to arrange for the sale of said furniture. 

Conclusions of Law 

The property taken from the premises of Anna T. Kele¬ 
her, #318 Woodley Park Towers, on May 9,1950, and stored 
in the warehouse of the Union Storage & Transfer Co., and 
later removed to the auction rooms of Adam A. Weschler, 
is and was the property of the plaintiff from the time of the 
respective assignments. 
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The taxes due up to and including May 27, 1950 were 
reasonably, if not legally, tendered by plaintiff to the de¬ 
fendant and acceptance "was refused by the defendant. 

The final and permanent injunction will issue at such 
time as the paintiff has tendered to defendant certified 
check or checks for the full amount of taxes, interest and 
penalities, due and owing on the said property as of May 
27, 1950, as established by the notices of taxes issued upon 
the property prior to that date, covering the taxes out¬ 
standing at that time, plus the cost of distress proceedings 
up to and including May 27,1950. This amount totals Nine¬ 
teen Hundred Sixty Five Dollars and Forty-seven cents 
$1,965.47). 

204 The plaintiff is responsible for the costs and ex¬ 
penses incurred with respect to the distress proceed¬ 
ings up to and including May 27, 1950, and is not responsi¬ 
ble for any costs or expenses after that date. 

Accordingly, the Court will enter a judgment in ac¬ 
cordance with the foregoing Findings of Fact and Con¬ 
clusions of Law. 

• •••« 

205 Filed Aug. 1, 1950, Harry M. Hull, Clerk. 

Judgment 

This cause came on to be heard at this term of Court and 
thereupon, upon consideration thereof, and in accordance 
with the Findings of Fact and Conclusions of Law filed 
herein, it is by the Court this 1st day of August, 1950, 

Adjudged and Ordered, That the defendant GUY W. 
PEARSON, will be permanently and finally restrained and 
enjoined from disposing of the property taken from the 
premises formerly occupied by Mrs. Anna T. Keleher, #318 
Woodley Park Towers, on May 9,1950, and removed to the 
warehouse of Union Storage & Transfer Co., and later re- 
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moved to the auction rooms of Adam A. Weschler, by forced 
sale or otherwise, upon the plaintiff’s tendering to the 
defendant not later than August 10, 1950, a certified check 
in the amount of $1,965.47, the amount of taxes, penalities 
and costs assessed against Anna T. Keleher and John B. 
Keleher as of May 25, 1950, as taxes and costs of the dis¬ 
tress proceedings that accrued up to and including May 
27, 1950. 

In the event plaintiff, JAMES J. LAUGHLIN, fails on or 
before August 10,1950 to tender to the defendant the above- 
mentioned certified check, all rights under this Judgment 
and the accompanying Findings of Fact will be forfeited and • 
the defendant may take such action as he deems necessary 
and desirable for the purpose of collecting the accrued and 
delinquent taxes and costs of the distress proceedings in 
this case, to and including the date of final disposition of the 
tax matter. 

Edward A. Tamm, 

Judge. 

• # • * * 

296 Filed Aug. 9, 1950, Harry M. Hull, Clerk. 
.-«•*** *••• 

Notice of Appeal 

To: James J. Laughlin, Esq. 

National Press Building 
Washington 5, D. C. 

Notice is hereby given that Guy W. Pearson, Collector 
of Taxes of the District of Columbia, defendant above- 
named, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the final 
judgment entered in this action on the 1st day of August 
*1950. 
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• • • • • • • • ' • 

208 Filed Aug. 10, 1950, Harry M. Hull, Clerk. 

• •••• • • * * 
Order Staying Proceedings 

The defendant having, on August 9,1950, noted an appeal 
to the United States Court of Appeals for the District of 
Columbia Circuit from the judgment entered August 1, 
1950, in this cause, and plaintiff having tendered to defend¬ 
ant, through defendant’s counsel, in the presence of the 
Court on the 10th day of August, 1950, a check in the amount 
of $1,965.47 drawn payable to the order of the defendant 
dated August 10, 1950, and certified by the Munsey Trust 
Company, Washington, D. C., which was refused because 
of such appeal, and on motion of the plaintiff, it appearing 
that defendant has no objection, It is, by the Court, this 
10th day of August, 1950,. 

Ordered That plaintiff is hereby relieved from further 
tendering to the defendant a certified check in the amount 
of $1,965.47 pending final determination of the appeal and 
for ten days thereafter. 

Bubnita Shelton Matthews, 

Judge. 

• • • * • •••• 

214 Pit’s Ex. #1 (Ident.) Received into 

Evidence 7/19/50. 

Assignment of Bill of Sale 

I, Anna T. Keleher, of the City of Washington, D. C., 
in recognition of my indebtedness to James J. Laughlin in 
the sum of Five Thousand ($5,000) dollars, for legal services 
performed and to be performed, do hereby transfer, assign, 
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bargain, sell, deliver and set over for and in consideration 
of the services heretofore mentioned, any and all furniture, 
fixtures, utensils, appliances of every kind, character and 
description, now owned and belonging to me and located in 
my apartment, Apartment 318, Woodley Park Towers, to 
the said James J. Laughlin absolutely. 

It is understood, however, that this general assignment 
of all of my furniture excludes one marble statue of Aurora, 
Goddess of Dawn, together with pedestal, and it is further 
understood that this statute with pedestal is not intended 
by the parties to be transferred under the terms of this 
bill of sale. 

Dated: May 15,1948. 

Anna T. Keleheb. 

Witness: 

Bernadine Medina. 

215 Pltf’s Ex. #2 (Ident.) Received into 

Evidence 7/19/50. 

Supplemental Assignment 

Reference is made to Assignment of Bill of Sale dated 
May 15, 1948. 

For and in consideration of the sum of $675.48 received 
in hand by Anna T. Keleher this 17th day of January, 1949, 
the said Anna T. Keleher does hereby transfer and sell 
unto James J. Laughlin the statue of Aurora, Goddess of 
Dawn, with pedestal, heretofore referred to in the original 
bill of sale mentioned above. 

Anna T. Keleheb. 

Witness: 

Bebnadine Medina. 

• •••• •••• 
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217 PLTF ’S EX. N A o. 5 and 6 



I 


51 

DEFT’S EX. No. 1 

219 IN THE UNITED STATES DISTRICT COURT 
poe the District of Columbia. 


Civil Action No. 4525—’49. 

Anna T. Keleher, Woodley Park Towers, Plaintiff, 

v. 

Abrah am Liebman (Also known as Abe Liebman), 2737 

Devonshire PL, N. W. 

Ell and Kay Building and Investment Co., a Corporation, 
2737 Devonshire PL, N. W., Defendants. 


Filed Oot. 24, 1949, Harry M. Hull, Clerk. 


Complaint for Damages—Unlawful Tresspass, Unlawful 
Eviction and Damage to Personal Property 

The complaint of Anna T. Keleher shows unto the Court 
the following: 

• * • • • • • • 

5. Plaintiff is in possession of apartment No. 318, Wood- 
ley Park Towers, 2737 Devonshire Place, N. W., and has 
lived in said premises for 16 years. 

6. The lease to said premises is in the name of John B. 
Keleher, and the said Keleher occupied this apartment with 
the plaintiff until January, 1946, when he deserted the 

plaintiff, and since that time the said Keleher has 
220 been residing at 2400 16th Street, N. W. 

• •••• •••• 

Plaintiff says that at about 11:00 A. M., October 18th, 
agents and representatives of the defendant Abraham Lieb- 
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man and the defendant Ell and Kay Building and Invest¬ 
ment Company, appeared at the apartment building, in 
company of a United States Marshal, and the said Abraham 
Liebman falsely stated to the Marshal that the rent had not 
been paid nor had it been tendered, and asked that they pro¬ 
ceed with the eviction. Although the plaintiff tendered the 
key, they insisted on forcibly entering the premises, and 
thereby damaged the lock, and proceeded with the removal 
of her furniture. Plaintiff was able to contact her attorney, 
as above stated, during the noon recess of the Court, 
221 and plaintiff’s counsel immediately sent the amount 
due to the agent of the said Abraham Liebman and 
the agent of the Ell and Kay Building and Investment 
Company. 

A considerable part of the furniture had been removed 
from the premises and it was necessary for the plaintiff to 
pay not only the amount due but also an additional amount 
to take care of the removal of the furniture and the return 
of the furniture to the premises. 

Plaintiff says that many articles of furniture have been 
seriously damaged as a result of wrongful handling, and 
many pieces of personal property have been broken. 

• •••• * • • * 

Wherefore, plaintiff asks for judgment against the de¬ 
fendants in the amount of two hundred and fifty thousand 
($250,000) dollars, plus cost of this suit. 

Anna T. Keleher. 

• • * * * • • • * 

Plaintiff demands trial by jury. 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 
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DEFT’S EX. No. 2 

224 Filed Jul. 23, 1949, Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1296-47 

Anna T. Keleher, plaintiff 

vs- 

John B. Keleher, et al Defendants 

• • • • • 

Motion for Increase in Maintenance 

Now comes the plaintiff, Anna T. Keleher, and moves the 
Court for an increase in maintenance for the reason that 
circumstances have changed since the order previously 
entered, as more particularly set forth in the affidavit an¬ 
nexed hereto and made a part hereof. 

In view of the urgent nature of the situation, request is 
made that this be set down for immediate hearing. 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 

• *#*• * * * * 

DEFT’S EX. No. 2 

225 Affidavit of Anna T. Keleher 

Now comes the plaintiff, Anna T. Keleher, being first duly 
sworn on oath as required by law, and deposes and says 

• * * * * • • • * 

226 Affiant says also that there has been pledged items 
of personal property such as sterling silver. 

«•••• * * * * 
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DEFT’S EX. No. 5 

232 Filed April 11, 1950, Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 4524-49 


Anna T. Keleher, Woodley Park Towers, Plaintiff, 


v. 

Abraham Liebman (Also known as Abe Liebman), 

2737 Devonshire PI., N. W., 

Ell and Kay Building and Investment Co., A Corporation, 
2737 Devonshire PI., N. W., 

• Defendants. 


Amended Complaint for Damages—Unlawful Trespass, 
Unlawful Eviction and Damage to Personal Property 

The complaint of Anna T. Keleher shows unto the Court 
the following: 

• ••••*••• 

5. Plaintiff is in possession of apartment No. 318, Wood- 
ley Park Towers, 2737 Devonshire Place, N. W., and has 
lived in said premises for 16 years. 

6. The lease to said premises is in the name of John B. 
Keleher, and the said Keleher occupied this apartment 
with the plaintiff until January, 1946, when he deserted 

the plaintiff, and since that time the said Keleher 

233 has been residing at 2400 - 16th Street, N. W. 
###•**#•• 

234 Although the plaintiff tendered the key, they in¬ 
sisted on forcibly entering the premises, and thereby 

damaged the lock, and proceeded with the removal of her 
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furniture. Plaintiff was able to contact ber attorney, as 
above stated, during the noon recess of the Court, and 
plaintiff's counsel immediately sent the amount due to the 
agent of the said Abraham Liebman and the agent of the 
Ell and Kay Building and Investment Company. 

A considerable part of the furniture had been removed 
from the premises and it was necessary for the plaintiff 
to pay not only the amount due but also an additional 
amount to take care of the removal of the furniture and 
the return of the furniture to the premises. 

* • • • • • • 

235 

James J. Laughun, 

National Press Building, 

Counsel for Plaintiff. 

m • * • * • 

DEFT’S EX. No. 6 

238 Filed June 15, 1950, Harry M. Hull, Clerk 

Motion for Leave to File Amended Complaint 

Now comes the plaintiff, Anna T. Keleher, and moves 
the Court for leave to file amended complaint in the above 
entitled cause. Copy of amended complaint is annexed 
hereto. 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 

* * • » # * • # « • 

DEFT’S EX. No. 6 

239 Amended Complaint for Damages—Unlawful 

Trespass, Unlawful Eviction, Etc. 

The complaint of Anna T. Keleher shows unto the Court 
the following: 
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• *■ * • • • • • • 

240 As a result of said eviction plaintiffs health was 
impaired, property was damaged and she was in other 
ways greatly injured. 

• * • •• • • • • . • 

jAaras J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 


244 Filed Aug. 30,1950, Harry M. Hull, Clerk 

Beceived May 25,1950, Collector of Taxes, D. C. 
Deft’s. Ex. #9 (Ident.) 

Beceived into Evidence 7/20/50 

C. A. No. 2321-50 

Law Offices 
JAMES J. LAUGHLIN 

NATIONAL PRESS BUILDING 

Washington, D. C. 


National 2001 

May 24, 1950 

Guy W. Pearson 
Collector of Taxes 

District Building t 

Washington, D. C. 

My dear sir: 

I am in receipt of information from the Union Storage 
& Transfer Co., 820 - 20th St., N. W., that you have instruct¬ 
ed that company in writing to deliver the furniture and per- 
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sonal effects of my client, Mrs. Anna T. Keleher, to the 
auction rooms of Adam A. Weschler, 905 E Street, N. W., 
for sale to satisfy delinquent taxes. 

You are advised that some of this property does not be¬ 
long to Mrs. Anna T. Keleher or John B. Keleher. In addi¬ 
tion, you are advised that I hold two attorneys liens, one 
dated May 15,1948 and one dated January 17, 1949. These 
liens are in the amount of $5,675.48. 

Please advise whether you are going to recognize these 
liens. Otherwise I will have to petition the United States 
District Court for the District of Columbia for a restrain¬ 
ing order. 

Will you please communicate with me by sundown, Thurs¬ 
day, May 25, 1950. 

. i 

Very truly yours, 

James J. Laughlin 

JJLrecb 

245 Filed Aug. 30,1950, Harry M. Hull, Clerk 
<' Deft’s Ex. #10 (Ident.) 

r 

Received into Evidence 7/20/50 
C. A. No. 2321-50 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Office of the Collector of Taxes 

May 26,1950 

Mr. James J. Laughlin 
National Press Building 
Washington, D. C. 

■v, 

Dear Sir: 

Reply is made to your letter of May 24, 1950, with 
respect to the seizure and proposed sale of personal prop- 
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erty owned by John B. and/or Anna T. Keleher, to satisfy 
delinquent personal property taxes. 

You state in your letter of May 24th, that some of the 
property seized does not belong to Mrs. Anna T. Keleher, 
your client, or John B. Keleher. This is the first informa¬ 
tion submitted to this office contending that any of the 
property seized is not owned by the delinquent taxpayers. 
Of course, if there has been a seizure of property not 
owned by the delinquent taxpayers, the owner of such 
property should immediately establish his ownership with 
this office so that it will not be sold at public auction on 
June 1,1950. 

. You further state that you hold two attorneys liens dated 
May 15, 1948, and Janaury 17, 1949, but have not advised 
whether such liens are retaining or charging liens. The 
District’s tax liens covering the taxes involved, were filed 
on February 14, 1949 (B-6241), and April 6,1950 (B-9606), 
with the United States District Court for the District of 
Columbia, pursuant to the provisions of Section 47-1406, 
D. C. Code, 1940. The official notice of the public auction 
to be held regarding the property involved, as published in 
the Washington Daily News, May 22, 23, 24, 1950, specifi¬ 
cally states that 'the property will be sold subject to any 
unsatisfied lawful liens. If you hold lawful liens which 
precede the District’s liens, it is requested that you furnish 
this office with complete information regarding your liens 
so that the information may be disclosed by the auctioneer 
prior to sale. 

In connection with the suggestion that unless this office 
recognizes your attorneys liens, you will have to petition 
the Court for a restraining order, your attention is invited 
to Section 47-2410, D. C. Code, 1940, which provides that no 
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suit shall be filed to enjoin the collection by the District of 
Columbia or any of its officers, etc., of any tax. 

Very truly yours, 

Guy W. Pearson, 

Collector of Taxes , D. C. 


246 Deft’s Ex. #11 (Ident.) Received Into 

Evidence 7/20/50. 

Law Offices 
James J. Laughlin 

NATIONAL PRESS BUILDING 

Washington, D. C. 

NAtional 2001 

C. A. No. 2321—50 

Received Jun 2, 1950, Collector of Taxes, D. C. 
Filed Aug. 30, 1950, Harry M. Hull, Clerk. 

June 1, 1950. 


Guy W. Pearson 
Collector of Taxes 
District Building 
Washington, D. C. 

Dear Sir: 


In response to your letter of May 26, 1950,1 am enclosing 
copy of assignments from Anna T. Keleher. I believe this 
answers your questions. 

Very truly yours, 

James J. Laughlin. 

Enclosures. 

JJL :ecb 


I 
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247 Defts. Ex. #12 (Ident.) Received Into 

Evidence 7/20/50. 

Filed Sep. 26, 1950. Harry M. Hull, Clerk. 

Union Storage & Transfer Co. 
TRANSPORTATION AND WAREHOUSING SINCE 1904 

820 Twentieth Street, N. W. 

Washington 6, D. C. 

Phone REpublic 0066 

May 12, 1950. 


James J. Laughlin, Esquire 
Attorney for Mrs. Anna T. Keleher 
National Press Building 
Washington, D. C. 

Dear Mr. Laughlin: 

This will confirm the verbal notice we gave you by tele¬ 
phone yesterday afternoon to the effect that we have been 
served with two levies for personal property tax in the 
total sum of $1,628.70 by the District of Columbia Govern¬ 
ment on the property of Mrs. Anna T. Keleher which we 
removed to our warehouse for storage on May 9, 1950 on 
your instruction. 

As soon as you receive further information on this sub¬ 
ject please let us know. 

We, on the other hand, will keep you advised of any new 
developments, and will, of course, extend every cooperation 
to you and your client. 

Yours very truly, 

Union Storage & Transfer Co. 

By A. H. Diamond, Asst. Manager. 
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248 Deft’s Ex. #13 (Ident.) Received Into’’ 

Evidence 7/20/50. 

Filed Sept. 26, 1950, Harry M. Hull, Clerk. 
Union Storage & Transfer Co. 

TRANSPORTATION AND WAREHOUSING SINCE 1904 

820 Twentieth Street, N. W. 

Washington 6, D. C. 

Phone REpublic 0066 

May 23,1950 


James J. Laughlin, Esquire 
Attorney for Mrs. Anna T. Keleher, 

National Press Building, 

Washington, D. C. 

Dear Sir: 

This will confirm the notice we gave you over the tele¬ 
phone earlier today to the effect that we have been instructed 
in writing by the Collector of Taxes for the District of 
Columbia to deliver the furniture and personal effects of 
your client, Mrs. Anna T. Keleher, to the auction rooms 
of Adam A. Weschler, 905 E Street, N. W., for sale to 
satisfy delinquent taxes. As you know, we notified you 
promptly when the levy was made, almost immediately after 
the goods came into otir hands. 

We have been instructed to have the goods at the auction 
room for sale this coming Saturday, May 27th, but in order 
to have that accomplished, it may be necessary for us to 
start making delivery from our warehouse on the preceding 
day, Friday, May 26th. 

Please give notice of this situation to your client. 
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Assuring you of our desire to cooperate in every way 
possible, we are 

Yours very truly, 

Union Storage & Transfer Co. 

By A. H. Diamond, 

Assistant Manager. 

249 Deft’s Ex. #14 (Ident.) Received Into 

Evidence 7/20/50. 

C. A. No. 2321—50 

Filed Aug. 30, 1950, Harry M. Hull, Clerk. 

May 24,1950. 

James J. Laughlin, Esquire 
Attorney for Mrs. Anna T. Keleher 
National Press Building 
Washington, D. C. 

Dear Sir: 

We are enclosing herewith schedule listing furniture and 
household goods of Mrs. Anna T. Keleher stored with us 
at your order. 

This property of our client, as we have already advised 
you by our letters of May 12th and May 23rd is under 
seizure by the Collector of Taxes for the District of Co¬ 
lumbia. 

The original warehouse receipt is being held in this office 
for delivery to Mrs. Keleher as soon as you are able to 
furnish us her present address. 

Yours very truly, 

Union Storage & Transfer Co. 
By. 

LC:gk 
Enel. 1 
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254 : Deft’s Ex. #16 (Ident.) Received Into 

Evidence 7/20/50. 

C. A. No. 2321—50. 

Phone REpublic 0066 

Non Negotiable 
WAREHOUSE RECEIPT 
Union Storage & Transfer Co. 

Moving - Storage - Packing - Shipping 
Separate Rooms for Storage 
Main Office and Warehouse 
820 - 20th Street, N. W., Washington, D. C. 

Lot No. 13792 Date of Issue, May 9,1950 

Received for the account of Mrs. Anna T. Keleher for 
storage, the goods or packages enuemerated in the schedule 
below, upon the following terms and conditions, said goods 
stored in warehouse located at No. 820 - 20th Street, N. W. 

DEFT’S EX. No. 19 

265 Government OF the District of Columbia 

OFFICE OF THE COLLECTOR OF TAXES 

Notice of Levy 

Union Storage & Transfer Co. 

820 20th Street, N. W. 

Washington, D. C. 

You are hereby notified that there is now due, owing and 
unpaid from John B. & Anna T. Keleher, 2400 16th St., 
N. W., & 2737 Devonshire PL, N. W. to the District of 
Columbia the sum of Nine hundred Ninety-eight & Seventy- 
/100 dollars ($998.70) as and for 1948 and 1949 Personal 
Property Taxes. 
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You are further notified that all property, rights to 
property, moneys, credits, and bank deposits now in your 
possession and belonging to the aforesaid John B. & Anna 
T. Keleher, and all sums of money owing from you to the 
said John B. & Anna T. Keleher are hereby seized and 
levied upon for the payment of the aforesaid taxes, to¬ 
gether with penalties and interest, and demand is hereby 
made upon you for the sum of Nine Hundred Ninety-eight 
/& Seventy/100 dollars ($998.70) of the amount now owing 
from you to the said John B. & Anna T. Keleher or for such 
lesser sum as you may be indebted to him, to be applied in 
payment of the said tax liability. 

Dated this Tenth day of May, 1950. 

Guy W. Pearson, 

Collector of Taxes , D. C. 

Notice of Levy served by Wm. S. Pace, Investigator, 
Office of the Collector of Taxes, D. C., on May 11, 1950, at 
10:40 A.M. P.M., and received by A. H. Diamond. 

• •••• •••• 

DEFT'S EX. No. 20 

266 Government of the District of Columbia 

OFFICE OF THE COLLECTOR OF TAXES 

Notice of Levy 

Union Storage & Transfer Co. 

820 Twentieth St., N. W. 

Washington, D. C. 

You are hereby notified that there is now due, owing and 
unpaid from Anna T. Keleher, 2737 Devonshire PL, N.W. 
to the District of Columbia the sum of Six Hundred Thirty 
& no/100 dollars ($630.00) as and for 1950 Personal Prop¬ 
erty Taxes. 
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You are further notified that all property, rights to 
property, moneys, credits, and bank deposits now in your 
possession and belonging to the aforesaid Anna T. Kele- 
her, and all sums of money owing from you to the said 
Anna T. Keleher are hereby seized and levied upon for 
the payment of the aforesaid taxes, together with penalties 
and interest, and demand is hereby made upon you for the 
sum of Six Hundred Thirty & no/100 dollars ($630.00) of 
the amount now owing from you to the said Anna T. 
Keleher or for such lesser sum as you may be indebted to 
him, to be applied in payment of the said tax liability. 

Dated this Tenth day of May, 1950. 

Guy W. Pearson, 

Collector of Taxes , D. C. 

Notice of Levy served by Wm. S. Pace, Investigator, 
Office of the Collector of Taxes, D. C., on May 11, 1950, at 
10:40 A.M. P.M., and received by A. H. Diamond. 


267 DEFT’S EX. No. 21 
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269 civu. Docket 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

James J. Laughlin 
v. 

Guy W. Pearson 

• # • • • • • • • 

270 Civil Docket 

UNITED STATES DISTRICT COURT FOB THE DISTRICT OF COLUMBIA 

Date (1950) Proceedings 

May 26 Deposit for cost by Jurat. Fee 10.50 
May 26 Complaint, appearance—filed 
May 26 Summons, copies (1) and copies (1) of Com¬ 
plaint issued Ser. 5-26-50 

May 26 Notice by pltff. of application for restraining 
order on May 26, 1950 Ser. 5-26-50—filed 
June 1 Notice by pltff. of application for temp, re¬ 
straining order Cert.' of Ser. 6-1-50—filed 
June 1 Motion of pltff. for appointment of 3 Judge 
Court, Affidavit—filed 

June 1 Motions of pltff. to Join Ralph A. Weschler as 
party deft.—filed 

June 1 App. of Vernon E. West & George C. Updegraff 
for deft.—filed 

June 1 Pltffs. motion for appointment of.3 Judge Court 
heard & denied McGuire, J. 

June 2 Order denying motion for appointment of 3 
judge Court McGuire, J. (N) 

June 7 App. of George F. Lynch atty. for deft.—filed 
June 7 Notice of deft, to take oral exam of Anna T. 
Keleher Cert, of Mailing 6-7-50—filed. 
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June 15 Answer of deft, to complt. Cert, of Mailing 
6-15-50—filed 
June 15 Calendered <N) 

June 21 Notice of temporary restraining order—filed 
Total fees 10.50 

July 3 Notice of pltff. to take deposition of Guy W. 
Pearson, Ralph A. Weschler & A. H. Diamond—filed. 

July 5 Application of pltff, for temporary restraining 
Order Cert, of Mailing 7-5-50; Affidavit—filed 
July 7 Motion of deft, to advance for trial; Cert, of 
Mailing 7-7-50, Affidavit; M.C. 7-11-50-filed 
July 7 Temporary restraining order; hearing on ap¬ 
plication for preliminary injunction set for July 17, 1950 
bond of $3,000.00; & directing pltff, to pay cost incident to 
scheduled sale which would have transpired July 6, 1950, 
except for this Order Issued on July 7th, 1950 at 1:25 P.M. 
Morris, J, (N) 

July 13 Notice of deft, to pltf. that motion to advance 
for trial will be heard 7-17-50; cert, of service—filed 
July 19 Appearance of Harry L. Walker for deft.—filed 
Aug. 1 Findings of fact & conclusions of law. Tamm, J. 
(N) * 

Aug. 1 Judgment permanently restraining deft, from 
disposing of property taken from premises formerly occu¬ 
pied by Mrs. Anna Keleher, upon pltf’s. tendering deft., 
no later than 8-10-50, cert, check for $1,965.47, etc. Tamm, 
J. (N) 

'{next page) 

271 Civil Docket 

Laughlin v. Pearson, C.A. No. 2321-50, Supplemental Page 

No. 1 

Date (1950) Proceedings 

Aug. 9 Notice of appeal of deft, from order 8-1-50. 
(notice mailed James J. Laughlin, Nat’l. Press Bldg.)—filed 
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Aug. 10 Order relieving pltf. from tendering to deft, a 
certified check of $1,956.47 pending final determination of 
appeal & for 10 days thereafter. Matthews, J. (N) 

Aug. 15 Designation of record on appeal of deft.; 
mailed 8-14-50.—filed 

Aug. 15 Statement of points; mailed 8-14-50.—filed 
Aug. 30—Exhibits (17) of deft.—filed 
Aug. 31 Official transcript of Proceedings, pp. 1-96, 7- 
19-50 & pp. 97 to 176, 7-20-50.—filed 
Sept. 16 Stipulation that in lieu of original exhibits, 
pltfs. #1, 2, 4, 6 & 7, and deft’s #3, 12 & 13, photostatic 
copies may be filed.—filed 

Sept. 18 Order extending time for filing record on ap¬ 
peal. Consent, to October 2, 1950. Goldsborough, J. (N) 
Sept. 16 Additional Exhibits for case on appeal. Plfts. 
#1, 2, 4, 6 & 7, Defts. Exhibits Nos. 3, 12 & 13.—filed 
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QUESTIONS PRESENTED. 

_ I 

1. Whether the defendant below, who is the appellant 
here, may now invoke the defense of equitable estoppel 
although it was not presented in the lower court, and if 
so, whether such a doctrine is sustainable on the facts and 
circumstances of this case. 

2. Whether there was sufficient evidence below to sus¬ 
tain the court’s finding that appellee was the owner of 
the personal property involved in this case. 

3. Whether the costs and expenses incident to this case 
and incurred by the parties were properly divided between 
them by the lower court. 




INDEX. 



Counterstatement of the Case 
Statutes and Rules Involved , 


Summary of Argument. 

Argument: 

1. Appellant improperly attempts to invoke the de¬ 
fense of estoppel. 

2. The personal property concerned in this case was 

legally owned by and belonged to appellee. 


1 

3 

3 


4 


3. The reference to a tender in the findings of fact 
made by the lower court were proper and sustained 
by the evidence . 7 


4. The lower court did not err in failing to conclude 
that the Collector was without authority to stop 
the sale of personal property involved here. 7 


5. The costs, expenses of distraint, etc. referred to by 
appellant were properly proportioned by the lower 
court between the parties. 7 

Conclusion. 8 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 10,800. 

Gut W. Pearson, Collector of Taxes, D. C., Appellant, 

vs. 

James J. Laughlin, Appellee. 

Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF THE CASE. 

The statement of the case in appellant’s brief is sub¬ 
stantially correct. However, appellee desires to point out 
that pages 23 to 25 of the Joint Appendix should be con¬ 
sidered. This shows that appellee was in touch with the 
officers of the Union Transfer and Storage Co. and that 
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this company was doing everything possible to prevent a 
transfer to the office of the auctioneer. There was also a 
conversation with the Caytona (owners of the Union Trans¬ 
fer and Storage Co.) on Saturday, May 27, and also with 
Mr. Diamond, an official of Union Transfer and Storage 
Co. (Joint Appendix 23). 

Appellee visited the office of the Union Transfer and 
Storage Co. on May 27th, and in the presence of Mr. 
Diamond called the office of the auctioneer. There was 
present at the Storage Company one of the Weschlers and 
he in turn communicated with his father. Appellee visited 
Judge Goldsborough in the United States District Court, 
who was then sitting, and requested a restraining order to 
prevent the transfer of the furniture to the office of the 
auctioneer. Judge Goldsborough felt that a restraining 
order was not necessary, but advised appellee to contact 
the Tax Collector and make a tender of the taxes. Judge 
Goldsborough used these words: “Saturday or no Satur¬ 
day he has got to take the taxes.” Appellee returned to 
the office of the Storage Company. An effort was made to 
contact Mr. Pearson. He was out and a message was left 
for him. About 11:30 or 12:00 Mr. Pearson called back. 
Appellee then discussed the matter with Mr. Pearson, who 
stated that he was familiar with appellee’s claim. Appellee 
suggested to Pearson that the furniture should not be 
moved because if it was moved to the auctioneer’s office 
there would be damage. Pearson stated he could make no 
change in his plan. At that time a tender of the taxes was 
made. Appellee stated to appellant: “There has been no 
assessment against me, but based on what Judge Golds¬ 
borough said, I now tender the taxes.” Pearson refused 
to accept the tender. Appellee stated: “Well, you come 
down to your office today,” and Pearson replied: “No, 
that is out of the question, I won’t do that.” Appellee 
then stated: “Well, then, suppose rather than haggle over 
this, hold everything up until Monday, and then don’t move 
the furniture. The Caytons don’t want it moved.” Two 


of the Caytons were present and also Mr. Diamond. Mr. 
Pearson stated: “No, I won’t change.” (See page 24, 
Joint Appendix). 

At that time one of the Caytons was on the extension 
telephone, and part of the time Mr. Diamond was on the 
phone, and appellee’s recollection is that at one part of the 
conversation one of the Weschler’s listened in on the con¬ 
versation. Mr. Weschler then verified to Pearson that he 
(Weschler) held in his hand checks for the amount o^ 
taxes claimed by him. 

STATUTES AND RULES INVOLVED. 


Rule 8 (c), Federal Rules of Civil Procedure: 

“Affirmative Defenses. In pleading to a preceding 
pleading, a party shall set forth affirmatively . . . con¬ 
tributory negligence . . . estoppel . . . etc.” 

Title 47, Section 1402, D. C. Code, 1940 Edition. 

SUMMARY OF ARGUMENT. 

1. (a) Appellee contends that the defense of equitable 
estoppel may not now be invoked by appellant inasmuch 
as it was not presented as a defense in the lower court. 
This Court should be bound by the issues framed and ad¬ 
judged in the trial court. 


1. (b) The doctrine of equitable estoppel is not sustained 
by the facts and circumstances of this case. 

2. The untraversed bill of sale assignments by virtue of 
which the appellee here claimed ownership of the personal 
property involved was sufficient evidence to found the trial 
court’s conclusion that the property did in fact belong to 
and was owned by appellee. 

3. The trial court did not find that the attempted pay¬ 
ment of taxes by the appellee herein was a strict legal 
tender, but referred to the tender merely as an equitable 
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element of the case which should be taken into account by 
the equity court in helping to decide a fair and just propor- 
tionment of the costs, expenses of distraint, etc., referred 
to by appellant. 

4. The statute which requires the Collector to sell prop¬ 
erty distrained for delinquent taxes due without interrup¬ 
tion refers to the taxpayer who has been properly as¬ 
sessed and requested to pay said taxes, and does not refer 
to an improper seizure by the Collector of some other 
party’s property. 

5. There was sufficient evidence of equity in favor of 
the appellee to show that the chancellor below was not 
arbitrary in his equitable assessment of costs, expenses 
of distraint, etc. 


ARGUMENT. 

1. (a) The injunctive complaint filed with the Court 
below by the appellee herein was for the purpose of pre¬ 
venting the improper sale by the Collector of property, 
owned by the appellee, under a distraint based on an as¬ 
sessment which had been made against the former owner 
of said property. The answer filed by the Collector in¬ 
cluded the usual affirmative defenses of jurisdiction and 
failure to state a cause of action, as well as a compre¬ 
hensive traverse of complainant’s allegations. Nowhere 
was the defense of estoppel pleaded by the Collector, nor 
was such a defense pressed at the trial of the issues so 
framed. Leave to amend their answer to include a de¬ 
fense of estoppel has never been requested of the trial 
court. 

Certainly the Collector should be bound by the Federal 
Rules of Civil Procedure as well as any other party. Such 
Rules demand that the defense of estoppel be set forth in 
the defendant’s answer as an affirmative defense. Rule 
8 (c), Federal Rules of Civil Procedure reads: “Affirma¬ 
tive Defenses. In pleading to a preceding pleading, a 
party shall set forth affirmatively . . . contributory negli- 
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gence ... estoppel... etc.” The efficacy of this procedural 
requirement is evident, for without pleading estoppel as 
an affirmative defense a plaintiff is not fairly put on notice 
as to what he is expected to meet by way of evidence and 
proof of the issues as congealed by the pleadings. 

1. (b) Assuming that the defendant had properly raised 
an issue of estoppel, nevertheless such an effort would have 
been inapplicable to the facts and circumstances of this 
case. 

The primary reasons why the appellant now says that 
an equitable estoppel should be applied in his favor refej* 
to allegations contained in civil damage suits which had 
been filed subsequent to the date of transfer by the prior 
owner of the personal property concerned. Allegation^ 
contained in a pleading are proof of nothing and are merely 
intended as a procedural cadre upon which proof may 
later be engrafted. It is quite usual for a single pleading 
to include within the four comers allegations which are 
even inconsistent one with the other. It has been held gen¬ 
erally, that a position taken in a former suit does not 
work an estoppel in a subsequent suit in favor of a stranger. 
Hatten Realty Co. vs. Baylies, 290 Pac, 561; 42 Wyo. 69. 
For an earlier collection of cases, refer to 72 A.L.R. 587 . 
In Central Maine Power Co. vs. Rollins, 138 At. 170; 126\ 
Me. 299, it was even held that a sworn admission contained 
in a deposition by defendant’s predecessor in other litiga¬ 
tion, to which the predecessors in interest of plaintiff were 
not parties, did not operate as an estoppel in plaintiff’s 
favor. It must be remembered that the civil suits relied 
on by appellant were suits by and between strangers to 
the litigation here under review. A good statement of the 
law of estoppel based on representations to strangers is 
found in Farmers State Bank of Gladstone vs. Anton, 199 
N.W. 582, 585; 51 N.D. 208: “Where representations were 
made to, or intended for, benefit of a party seeking to predi¬ 
cate an estoppel thereon, or where the representations are 
not general or intended to influence third parties, the pub- 
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lie at large, or persons occupying a relation to the subject 
matter of the representations similar to that of him to 
whom they were made, no estoppel arises of which such 
third persons may take advantage. ,, 

Another reason why the appellant feels that he may now 
avail himself of an estoppel in pais is because the appellee 
permitted possession of the property to remain in the 
transferor and because he further surrendered possession 
to the storage company where the property was later 
seized by the Collector. For an explanation as to why 
the surrender of possession of property will not estop the 
party surrendering it from subsequently asserting a right 
or title thereto, reference is made to Hunnicutt vs. Lee, 
38 S.W. (2d) 572 , affirming 23 S.W. (2d) 479. See 21 C.J., 
page 1168, note 56. 

Appellant goes on to say that appellee should have been 
further estopped to claim proprietary ownership inasmuch 
as he failed to declare and return said property to the 
Collector for purposes of assessment. It should be re¬ 
membered that it was shown at the trial by records from 
the Collector’s office that appellee had not been in the 
habit of declaring and returning any of his personal prop¬ 
erty but had always relied on the involuntary assessment 
which is automatically made by the Collector under the 
tax statute so provided. 

2. The lower court found as a matter of law that the 
personal property which was here seized by the Collector 
and distrained for taxes based on an assessment which had 
been made against the prior owner was in fact at the time 
of distraint the property of appellee. Of course, unless 
this Court feels that there was no substantial evidence to 
lead to this conclusion, it should not be changed by the 
appellate powers of this Court. The evidence was clear 
and convincing that the appellee was the transferee of 
said property under a valid bill of sale assignment or as¬ 
signments. These assignments were placed in evidence 
and unimpeached and uncontroverted by the Collector. In 
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such a case, equity is bound to follow the law, and the 
lower court had no choice but to recognize the transfer 
as effective. The assignments were plenary and final. 
There was no provision whereby any type of interest ip 
the property was retained by the transferor. The instru¬ 
ments could in no wise be construed as security devices 
but were simple in their language of absolute assignment. 

3. The question of whether appellee did in fact make a 
tender of the taxes which had been improperly assessed 
against the prior owner of the property is not material 
in deciding who the actual owner was on the previou^ 
dates when the assessment was made and the distraint 
directed. The trial court’s primary concern was as to 
ownership of property at the time of assessment and dis* 
traint. Whether or not some type of tender had been 
made was important only by way of determining the rej 
spective equities. Undoubtedly the Court had in min4 
that maxim of equity which requires that those who seek 
equity must do equity. 

4 and 5. Appellant argues that the taxation and fiscal 
provisions of our local Code required the lower court to 
find that it was without power to enjoin the Collector from 
selling the property which he had seized and further that 
the lower court was without power to proportion the costs, 
expenses of distraint, etc., between the parties. It will 
be noted that only a small excerpt of the relevant statute 
has been cited and quoted by appellant in his brief. A 
recitation of the first phrase of the pertinent statutory pro¬ 
vision will show that the appellant’s contention is without 
logic. “If any person liable to pay any personal property 
tax to the District of Columbia. . .” (Sec. 47-1402, D. C. 
Code, 1940 Ed.). It has been well set forth by this Court 
in the leading case of Tumulty vs. D. C., 69 App. D. C. 390; 
102 F (2d) 254, that a personalty tax assessment must be 
made in the name of the owner and that if the property tax 
assessment is not properly made, there is no proper basis 
for a tax and the tax is void. Therefore we see that upon 
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the trial court’s conclusion that ownership of this prop¬ 
erty resided in the appellee, that the tax was void and 
that Section 47-1402, D. C. Code, 1940 Ed. was inapplicable. 
The powers granted the Collector under this statute are 
exercisable only as to legal asssessments and against per¬ 
sons liable to pay the said personal property tax. While 
we are of the view that the reasoning in the Tumulty case 
applies here, the trial judge, in the exercise of his discre¬ 
tion, decided that in equity and fairness the Collector 
should not he forced to stand the entire loss and in again 
exercising that principle of equity jurisprudence that he 
who seeks equity must do equity, conditioned his decree 
upon payment by the appellee here of the taxes which had 
previously been tendered and refused by the Collector. 
(See page 48, Joint Appendix). 

CONCLUSION. 

Wherefore, it is submitted by appellee that the findings 
of fact, conclusions of law and judgment of the lower court 
are correct and should be affirmed by this Court. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 
Appellee, Pro Se. 
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PETITION FOR REHEARING. 


I. Appellant Cannot Profit by His Own Wrongful Con¬ 
duct, and Injunctive Relief Was the Only Remedy Avail¬ 
able to Appellee. 

This Court, it is respectfully submitted, has misconstrued 
the nature of appellee’s injury, as demonstrated by this 
Court’s statement in its opinion: 

“It is no more right to allow a party to blow hot and 
cold as suits his interest in tax matters than in other 
relationships.” 

It is well accepted that a party, even though a guilty 
party, one who wilfully breaches a contract, must minimize 
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his damages. Here the appellee offered, as the trial court 
specifically found, a reasonable tender of $1,628.70. Assum¬ 
ing, arguendo, that the check, in order to constitute a legal 
tender, must be certified and include all interest, it was 
encumbent upon the appellant to maintain the status quo 
until Monday, May 29, 1950. Appellant at that time could 
have charged appellee with whatever costs and interest 
had accrued over the weekend that has passed. However, 
appellant, cognizant of the fact that appellee was ready, 
willing and able on Saturday or Monday to tender the 
taxes due, wilfully moved the furniture to the auction 
house. Certain of the antiques were damaged during this 
move, and appellee, if he had tendered payment on Monday 
would possibly have subjected himself to the defense of 
waiver. In any event, the duty was upon the Collector to 
maintain the furniture where it was located until Monday, 
May 29, 1950. At that time, if appellee did not tender the 
full amount, appellant would have been justified in moving 
the furniture. 

In Smith v. International Printing P & A Union , 190 S. 
W. (2d) 769, the court stated: 

“The rule is if a plaintiff who has been injured by the 
negligent conduct of the defendant fails to exercise rea¬ 
sonable care to avoid the consequences of his injury 
he cannot recover for so much of the damage as results 
from that failure.” 

Therefore, since the furniture was moved contrary to appel¬ 
lee’s offer of payment on either Saturday or Monday, all 
expenses accruing subsequent to this removal date in all 
equity rest upon the appellant. This proposition is in keep¬ 
ing with the case of Phelps v. Commissioners , cited in this 
Court’s opinion, which states: 

“Equitable and just results can be obtained in the 
levy and collection of taxes only if the Government and 
the taxpayer act in good faith and assume and maintain 
a consistent position with each other.” 
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The question of the propriety of injunctive relief is, of 
course, moot, for the District Court found as a matter of 
fact that appellee was the owner of the property. Hence 
the threatened removal of appellee’s furniture under a tax 
assessment addressed to the wrong party could only be pre¬ 
vented by injunctive relief. In deciding how the liability 
for costs should be divided, any cost accruing subsequent 
to the illegal and unjustified removal of the property by the 
appellant would rest upon his shoulders. It is thus respect¬ 
fully submitted that the Court’s opinion be modified, and 
all expenses subsequent to May 27,1950, be assessed against 
appellant. 

II. The Ruling of this Court is in Conflict With the Stand¬ 
ard Announced by the Supreme Court of the United States 
in U. S. v. Gypsum, 333 U. S. 364. 

In this case the Supreme Court discussed the “clearly 
erroneous concept set out in Rule 52 of the Federal Rules 
of Civil Procedure”: 

“A finding is clearly erroneous when although there 
is evidence to support it, the reviewing court is left 
with the definite and firm conviction that a mistake has 
been committed. Citing Kohl v. C. 1. R., 170 F. (2d) 
539; cert . den. 337 TJ. S. 956. Shapiro v. Rubins, 166 F. 
(2d) 159. 

The trial court, after a lengthy hearing involving the tes¬ 
timony of several witnesses and the introduction of several 
exhibits, made the following conclusion of law on page 45 
of the record: 

“The property taken from the premises of Anna T. 
Keleher, 318 Woodley Park Towers, on May 9, 1950, 
and stored in the warehouse of the Union Storage and 
Transfer Company, and later removed to the auction 
rooms of Adam A. Weschler, is and was the property 
of the plaintiff from the time of the respective assign¬ 
ments.” 
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This conclusion reached by the trial court, namely, that the 
property belonged to appellee, has ample evidence in the 
record to support it. This is reflected in the testimony of 
Bernadine Medina, a witness to the assignments of sale, 
pages 2 and 3 of the appendix to appellant’s brief: 

“By Mr. Laughlin: 

Q. Handing you Plaintiff’s Exhibit 1, dated May 15, 
1948, having in mind that paper, were you in my office 
on a day prior to that? 

A. Yes. 

Q. And who were you with? 

A. Mrs. Keleher. 

Q. All right. And then, was anything said to you as 
to whether or not you should come back on a different 
date? 

A. Well, I don’t remember. As I recall it, you didn’t 
want to take Mrs. Keleher’s case when we first came in 
there, because she didn’t have any money, any cash. 

Q. All right. 

Mr. Laughlin: That is all.” 

Appellee’s exhibits 1 and 2 which were received in evi¬ 
dence and reflected an executed sale of the property to 
appellee is uncontradicted in the record. However this 
Court disregarded the testimony of the witness to these as¬ 
signments and discounted the efficacy of the assignments 
themselves. This Court put great emphasis on appellee’s 
remarks that “something that would at least protect me in 
the litigation I was about to begin” and “I have two attor¬ 
neys liens, one dated May 15,1948, and one dated January 
17,1949.” The overwhelming evidence in this record can be 
succinctly listed as follows: (1) Two undisputed exhibits 
offered in evidence which reflect that Mrs. Keleher divested 
herself of all interest in the property; (2) The unimpeach¬ 
able nature of the exhibits themselves; (3) the testimony 
of Bernadine Medina that she was present in appellee’s 
office and that appellee had expressed reluctance to under¬ 
take the litigation unless he received cash fee. 
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In light of all this overwhelming evidence this Court chose 
to overrule a finding of fact of the trial court and declare 
that the property was in fact that of Mrs. Keleher. In so 
doing this Court used as a basis for this conclusion collateral 
statements in certain pleadings which appellee had filed in 
collateral litigation for Mrs. Keleher and a statement by 
appellee that he held two attorneys liens for all his work. 
We submit that proper respect was not paid to the finding 
of the trial court; that it does not fall within the ruling of 
the Supreme Court in U . 8. v. Gypsum Co., supra; that the 
finding of the trial court had overwhelming evidence to sup¬ 
port it. We respectfully request this Court, in accordance 
with Rule 52 of the Federal Rules of Civil Procedure, to find 
that title to the property was in fact in appellee; to give 
full credence to the finding of the trial court; and to declare 
that the tax assessment, in view of the case of Tumulty v. 
D. C., 69 D. C. App. 390, was void and hence appellee was 
under no duty to tender the sums due appellant. 

Jambs J. Laughlin, 

National Press Building, 
Appellee, Pro Se. 

I certify that I have this day mailed copy of this petition 
for rehearing to George F. Lynch, Esq., Asst. Corporation 
Counsel, D. C., District Building, Washington, D. C. 

James J. Laughlin. 

This the 29th day of June, 1951. 


I certify that this petition for rehearing 
is filed in good faith_ and not for delay. 


James J. Laughlin 


